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IN THE 
Supreme Court of Appeals ·or Virginia 
AT RICHMOND. 
Record No. 2772 
A. HOPSON ICTRBY, Petitioner, 
versus 
EDNA MOEHLMAN., Defendant in Error. 
PETITION FOR WRIT OF ERROR. 
PRELIMINARY. 
:Petitioner, Miss A. Hopson Kirby; was the defendant be· 
low and she is aggrieved by a final judgment entered in the 
'Circuit Court of Princess Anne Countv on the 7th dav of 
June, 1943, by which Edna· Moehlman,"' the plaintiff below, 
was awarded $6,500.00 damage upon the verdict of a jury 
ret11:rned on the 15th day of November, 1942. 
For convenience the parties will be ref erred to herein as 
plaintiff -and defendant in accordance with their positions in 
the trial court. 
The facts in this case can be briefly stated, but since the 
plaintiff was the only witness who testified in her behalf 
2.• as to the happenings which "she asserts were the cause 
of substantial injuries to her, and as her statement of 
the conditions surrounding those happenings is at variance 
with the allegations of her declaration and is inherently in-
credible, it is necessary to state as well the testimony for the 
defendant on those happenings. . 
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THE FACTS. 
Miss A. Hopson Kirby is a spinster, sixty-five years of 
age, who for many years has been a \eacher in the Richmond 
Public School System. She is the proprietress of Idlewhyle 
Cottage at Virginia Beach., which may be appropriately char-
acterized as either a large boarding house or small hotel, 
and for some twenty ye~rs she has operated that establish-
ment during· each summer season (R., pp. 142-143). The es-
tablishment is located on the waterfront near 28th Street. 
Mrs. Edna Moehlman ]1ad been a guest in that establishment 
for two seasons prior to 1941, and in that year she came 
tliere as a paying guest on June 16th and remained until Au-
gust 17th. She was accompanied by her daughter .Judy, 
twelve years of age (R.., p. 9). Mrs. Moehlman is a resident 
of Dayton, Ohio, and she left Virginia Beach on Aug·ust 17th 
to return home. On May 25th, 1942, she brought this action 
to recover damag·es for a. fall which occurred on the front 
veranda of the Idlewhyle Cottage in the early evening of 
,T uly 6, 1941, asserting· tlmt upon her return to Dayton it ·was 
discovered that her injuries. were very much more serious 
than sl1e had at first believed. As to the cause of the fall 
and the manner in whicl1 it occurred, her statement will be 
found on pages 14, 15 and 16 of the Record. It was that on the 
evening in question she had an early dinner and went out 
3* 011 the veranda at *a.bout six-thirty; that at six-thirty 
o'clock in the evening on the 6th day of .July,, 1941, it was 
broad dayligtt, and that she. walked across t11e veranda from 
the en.trance to the buil<;ling and ·seated :µerself in a rocking 
chair near a Mr. Rutty, who was also a g-uest of the estab-
lishment; th~t she observed_nothing to indtcate that the rock-
ing chair was not whole and sufficient, either before sittin~; 
down or after settling herself in the chair; that she proceeded 
to rock, whereupon the chair tilted over backwards, precipi-
tating ber into the shrubbery growing in front of the ve-
randa, the said veranda being about two and one-half feet 
above the ~round in heigl1t. She says the reason why the 
chair tilted over backwards was that it was minus a rocker 
on the right-hand side, tlmt is to say, that as to the ri~·ht-
hand side tl1e two supporting posts which were intended to 
and normally would have fitted into the rocker, were resting 
flat upon the veranda, althou~h in seating herself in the rock-
ing chair she had no intimation that it was not level. 
·"When action was finallv brought on this claim none of the 
guests who were 011 the veranda at the time could be located 
~xcept Mr. Rutty, who testified for the defendant, and he 
~a.ys tliat he bad previously seated himself on the veranda 
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and without credible evidence to ·suppor·t it. The plaintiff's 
testimony, upon which a recovery in her favor must be 
7* predicated, is inherently incredible .. If her statement is 
-»true she was guilty of contributory negligence as a 
matter of law. 
, (2) The trial court erred in grantino· and refusing instruc-
tions, particularly in refusing def.endant 's Instruction No. 
~D. . 
( 3) The trial court erred in ruling on the admissibility of 
testimony, and in its refusal. to grant the defendant a mis-
trial for the plaintiff's injection of the insurance feature in 
the case. 
(4) The verdict was excessive, and the plaintiff f~iled to 
establish any causal connection between her fall on Julv 6~ 
1941, and the supposed arthritis of the lumbarsacral joint 
which she alleges to have been present on August 25, 1941. 
. ' ' 
ARGU¥EN~ AND CITATION OF AUTHORITIES. 
(a) Ffrst Assignment Qf Error. 
The law is well settled that the· defendant was not an in-
surer of the plaintiff's safety. Her duty was to use ordinary 
care and prudence to rend~r the pr~mises reasonably safe 
for· the plaintiff's use. T_itrner v. Carneal, 156 Va. 889; Rav-
less v. DeJarn.ette, 163 Va. 938; State-Planters Bank v. Gans, 
172 Va. 76; Stevens v. Mirakian, 177 Va. 123; Kni,qht v. Moore, 
179 Va. 139; Spears v. Goldberg (W. Va.), 11 S. E. (2d) 532. 
The defendant discharged this duty when she caused her 
veranda and the chairs thereon to come under the observation 
of a paid employee at least twice daily, enjoining upon 
8* such employee the oblig·ation to report any *defect to 
her, and when, in addition to arranging for this super-
vision of that part of her establishment, she inspected the 
location in person at least once daily .. It is undisputed tbat 
defendant had no actual knowled~;e of any defective l:!ondi-
tion of the chair in question, and the overwhelming weight of 
· the testimony is that it was not un~il plaintiff rocked back 
that tlle rocker g·ave way at the point where the rear column 
on ·the right-hand side entered the rocker. For sucb an hap-
pening., the defendant, having no knowledge of any such de-
fective condition, nor of any circumstance .sufficient to put 
her on notice of its possible existence, is not liable. Opposed 
to this there is only the plaintiff's own statement that there 
was no rocker on the rig·ht-band side of the chair when she 
sat in it, and while plaintiff 88.oes not contend th~t defendant_ 
lmew of this alleged condition, her theory is tlmt it bad ex-
-6 ~upreme Court of Appeali:~ of Virginia 
isted for a sufficient time for the defendant, by the exercise 
of reasonable care, to have known of it, therefore the de-
fendant is chargeable with knowledge of it. To support this 
theory plaintiff's daughter, .Judy, testified that on Saturday, 
the day previous to the fall, the chair was on the veranda 
without any rocker on one side. This contention which plain-
tiff maJ~e·~ i~ p.er testimony is quite at variance with the al-
legation in her declaration that tl1e plaintiff "on the day 
and year hereinabove first mentioned, and while a g·uest in 
said hotel as aforesaid, seated herself in said chair which 
was then and there in a dangerous and unsafe condition as 
aforesaid, and the same immediately collapsed and broke., 
thereby precipitating the plaintiff to the edge of the floor 
of said porch or veranda and to the ground beneath said 
floor" (R., p. 3). Obviously, if the chair sat on the 
9* veranda with no rocker on one side~ from *Saturday at 
lunch time to ,Sunday evening, many guests would have 
noticed its condition, but plaintiff called none to her support,. 
even though she says that two of them, l\tiisses DeShields, 
knew what was wrong with the chair, and are residents of 
the City of Portsmouth, a community in close proximity to 
the point of trial (R., p. 40). Her statement as to why these 
ladies were not called is highly unsatisfactory to say the 
least (R., pp. 56-57). 
Of course conflicts in the evidence are to be resolved in 
plaintiff's favor by reason of the jury verdict, but this rule 
does not require the court to accept as fact that which is con-
trary to human experience. Ramey v. Ramey (Va., 1943)., 181 
Va. 377, 25 S. E. (2d) 264. 
_Her statement is contrary to human experience in at least 
three particulars as follows: · 
(a) She states that she walked across the veranda for a 
distance of twelve or fifteen feet toward the rocking chair and 
seated herself in it without noticing- that it had no rocker 
on one side, although it wa~- _then broad daylight, and the 
absence of a rocker would naturally cause the chair to be 
lower on one side than the other, and the absence of a rocker 
would be open and obvious (R., p. 56). 
(b) She says that after seating herself in tlle chair she hacl 
no sensation that it was uneven or that the rocker was off on 
one side (R., p. 37), and 
( c) She says that after she had seated herself she pro-
ceeded to rock backward without having discovered anv un-
usual condition of the chair (R., p. 37). If any memb.,er of 
this Court entertains any doubt as to whether a person with 
/ 
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a normal sense· of feeling can sit in a rocking chair which is 
minus one of its rockers without discovering that the chair is 
uneven, and can rock backward without discovering that 
10• it has no rocker on one side, we suggest that it is •only 
necessary to make the experiment in order to be con-
vinced that witness's story is inherently incredible. Accord-
ing to her statement of the conditions which prevailed, the 
defect in the chair was open ~nd obvious, readily to be seen 
by anyone who looked and readily to be felt by anyone who 
1iad a sense of feeling, yet she says she walked over to the 
chair in broad daylight.~ sat down in it, chatted with Mr. 
Rutty and rocked backward without discovering its condi-
tion. On such a statement not only did the trial court refuse 
to hold that the defect which she· related was open and ob-
vious, but it further refused to .instruct the jury that it would 
be contributory neg·ligence for her to sit in the chair if so 
defective, and if suc11 defect was in fact open and obvious 
(see assignment of error No. 2). 
(b) Beconcl .Asai,qnment of Error. 
In its action in granting and refusing instructions the trial 
court committed prejudicial e1·ror in several particulars. At 
least two of these errors were vital. The defendant's In-
struction No. 6-D was refused bv the court and no instruc-
tion in substitution for it was given. The instruction and ex-
ception taken at the time are here quoted (R., p. 241): 
'' The Court instructs the jury that as to the issue of con-
tributory negligence, if they believe from the evidence that 
the unsafe condition of the chair in question was open and 
obvious and should l1ave been discovered by a person situ-
ated as the plaintiff was, in the exercise of reasonable care and 
prudence, then the plaintiff was guilty of contributory negli-
p:ence in sitting in said chair, and you should find your ver-
dict for the defendants." 
''Mr. Ashburn: The defendant excepts to the refusal of 
the court to gTant her Instruction 6-D upon the g·round 
11 * that same is a *correct statement of the legal principles 
applicable to the evidence in this case, upon the further 
ground that the defendant WM entitled to have a direct state-
ment of what would constitute contributory negligence ancl 
that the qualification contained in Instruction P-2 granted 
for the plaintiff, in which it is stated that plaintiff was under 
no duty to make an inspection unless the unsafe condition of 
the chair was open and obvious, does not cover a direction 
8 Supreme· Court of Appeals of \·irginin 
to the jury on coi1tributory negligence to which the defend--
ant is entitled." 
We submit that there can be no question that this instruc-
tion was proper. The principle is settled by Eastern Shore 
of Virginia Agricultural .Association v. LeCato, a case which 
went twice to the ·supreme Court of Appeals, and is first re..:. 
ported in 147 Va. 885, and again in 151 Va. at 614. In this 
case an Agricultural .Association was accustomed to conduct 
an annual fair in .Accomac County, and as part of its equip-
ment it maintained upon the grounds a speaker's stand with 
two rows· of seats, one above the other, affixed to a larg·e 
pine tree. On the morning of August 31, 1923, a motor truck 
driven by one of the exhibitors ran into the seating arrange-
ment and damaged one of the sections of the· lower seats next 
to the grandstand. The condition thereby created was fully 
known to the defe11dant throug·h its employees and several 
employees pushed the damaged area back in place, intending 
f.o have it secured at a later time. It had not been secured 
when LeCato, a patron 6f tbe fair, made use of the damaged 
seat later in the day, in consequence whereof he was injured. 
In the repod of the first appeal which will be found in 147 
Va., at page 885, the Court, at page 897, says: 
'' The defendant admitted in its pleadings and by all the 
evidence in the ca·se, that it had not repaired the seat, nor 
used any precaution to prevent its patrons from usin.~ 
12* the same, but as a matter of law it *was excused for its 
failures, because tl1e unsafe condition was open and 
obvious, and a person who exercised due care for l1is own 
safety would not be injured thereby. That was the sole is-
. sue in the case, and the relevant instructions told the jury 
that if the dan~erous condition of the seat was not open and 
obvious they should find for the plaintiff, hut if it was open 
and obvious thev should find for the defendant. The plain-
tiff's counsel does not controvert the rule of law that if the 
clangerom; condition of the seat was open and obvious and 
tho plaintiff's injury was the· result of his lack of care for 
his own safety, that he was guilty of contributory negligence 
which barred his recovery as set forth in Instruction E, but 
claims the instruction should have told the jury that the con-
dition of the seat must be patent and obvious to a reasonable 
man from the viewpoint of the plaintiff. 
'' T11e jury could not liave been mistaken about the inten-
tion of the instruction that the condition of the seat must 
have been open and obvious to the plaintiff if he had looked 
bc~forc he stepped.'' 
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On the first appeal the case was reversed on another issue. 
©n the second appeal the same doctrine was expressly ap-
proved by this language of the Court in 151 Va., at page 620: 
'' The question of whether the dangerous condition was so 
open and obvious as to prevent a recovery by the plaintiff 
was submitted to the jury in clear terms. The general in-
Rtruction, stating the circumstances under which the plaintiff 
was entitled to a verdict, concludes thus: 'Unless you shall 
further believe from the evidence that the unsafe condition 
of said seating arrangement was open. and obvious and should 
have been observed by a person in the exercise of reasonable 
care and prudence, having reference· to the opportunities 
afforded plaintiff to detect such dangerous conditions as dis-
closed by the whole evid~nce.' 
'' An additional instruction directed sole Iv to this defense 
was given, thus: .. 
' ' 'The Court instructs the jury: That if they believe from 
the evidence that the condition of the seat in question at 
the time of the accident was patent or obvious and that area-
sona.ble· man could or should therefore have seen that same 
was unsafe to sit or step on· having reference to tl1e oppor-
tunities afforded plaintiff to detect such dangerous condi-
tion as disclosed by all the evidence in the case, in that event 
it was not the duty of the officials of the defendant fair 
13• •to give any sort of warning, and one injured in sitting 
or stepping on said seat was guilty of contributory 
negligence and cannot recover for any damages sustained.' '' 
. . 
· In the instant case the error committed in refusing· def end-
ant's Instruction 6-D was agg·ravated by Instru<=tion P-2 
granted for the plaintiff., which will be found at Record page 
235, and which is here quoted for convenience: 
"The Court instructs the jury that t~e plaintiff in using 
the chairs provided for guests in the Hotel operated by the 
defendant was entitled to assume that the defendant had 
performed their duty of exercising· reasonable care to pro-
vide and maint.ain furniture reasonabiy s~fe for use by guests 
in the hotel. She was under no obligation or dnty to make 
an inspection of a chair furnished for guests by the def end-
ant which she was about to use unless the unsafe contlition 
of said chair was so open and obvious as to be apparent to a 
person exercising diie care for her own. safety." (Italics ours.) 
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By implication this instruction told the jury that even if 
the unsafe condition of the chair was so open and obvious 
ns to be apparent to a person exercising due care for her 
own safety, yet, nevertheless, it was not contributory negli-
gence for plaintiff to sit in such a clmir, but the open and 
o bviou~ con'<li tion of unsaf ety only placed on the plaintiff a 
duty of inspection of the chair before sitting in it. Of course 
the true rule of law is that if the unsafe condition of the chair 
was so open and obvious as to be apparent to a person ex-
ercising due care for her own safety, then ·it was contribu-
tory negligence for the plaintiff to use the same. See, also, 
Knight v. Moore, supra. 
14* 41: ( c) Assignment of Error No. 3. 
It is our belief that the plaintiff succeeded in effecting a re-
covery in this case and in laying the foundation for a- large 
verdict by causing the jury to understand that the defendant 
was protected by liability insurance. To accomplish this ob-
ject her counsel made use of an ing-enious method. Mr. 
Nathan Getz is well known in the Norfolk and Princess Anne 
County section as an adjuster for the London and Lancan-
shire Indemnity Company. As the defendant had a liability 
policy with that Company and in due course reported Mrs. 
Moelhman's fall, it was natural that he should t3all on her 
to ascertain the details of tbe happening and her condition. 
Plaintiff's counsel fully realized that if they could bring Mr. 
Getz before the jury and by questioning develop the fact 
that _he had called on Mrs. Moehlman, then the jurors would 
understand the reason for the call and comprehend the in-
surance coverage. Accordingly they had a subpoena issued 
for Mr. Getz and called him as a witness for the plaintiff, 
askin9; him several pure]y innocuous questions which will be 
found on pages 70 to 72 of the Record. '\Ve believe that 
counsel was something less than frank with the court in his 
explanation of why Mr. Getz was called as a witness (R., p. 
72) as subpoena had been issued for Mr. Getz prior to the 
commencement of the trial and of course before the making 
of any opening statement. The trial court refused to in-
struct the jury to disregard the testimony so elicited (R., p. 
72)., or to grant a mistrial (R., p. 230). This court has so 
frequently condemned every attempt to inject the insurance 
feature into trials of this nature that we do not feel 
15* called upon to review :lftbe authorities here, and content 
ourselves by saying that if the practice here used is 
permissible and receives court approval, then in future dam-
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age litigation in Virginia each plaintiff's most valuable wit-
ness will be a casualty company employee who will be asked 
only whether he has h8ld converse with tlie plaintiff after 
the happening of the accident. Plaintiff received some fur-
ther benefit from other erroneous rulings of the trial court, 
as for example, where she was permitted to introduce her own 
tabulation of expenses incurred, not supported by any evi-
dences of payment or bills rendered (R., pp. 29-30). 
( d) Assign'rnent of Error No. 4. 
Plaintiff's slight fall occurred on July 6, 1941. She vis-
ited Doctor Judy on August 25th, who caused X-rays of her 
pelvis and lumbar spine to be made by a Doc.tor Schneble. 
'Dhese pictures are Exhibits 1 and 2. Tl1e picture which is 
Exhibit No. 1 is an anterior posterior view and according to 
the roentgenologist it depicts a good alignment of the ver .. 
tebral bodies (R., p. 81). The picture which is Exhibit No. 2 
is a lateral view of the same spinal area. Doctor Schneble 
read this picture as showing a marked increase in the lumbar-
sacral ar1g1ilation, that is to say, a narrowing of the space 
between the two vertebral bodies (R., p. 81). He took two 
additional pictures on June 2, 1942., which purport to illus-
trate identfoal views., and these pictures are plaintiff's Ex-
hibits 3 and 4. The anterior posterior view in No. 3, as in 
.No. 1, is said by him to illustrate a g·ood alignment, and as to 
No. 4 which purports to be the same lateral view as No. 
16* 2, Doctor Schneble says the joint space •appears nor-
mal (R., p. 83). It is from the picture No. 2 that Doctor 
Judy reached the conclusion that the plaintiff was suffering 
from arthritis, because bis associate Doctor Sclmeble, read 
this picture as showing an increased angulation in the lumbar-
sacral joint. On the other hand, Doctor Stroud says that 
the angulation shown in Exhibit No. 2 is not abnormal (H,., 
p. 132) and the difference between appearance of pictures 
Nos. 2 and 4 is probably accounted for by the fact that the 
patient's body was leaned a little more _forward when the pic-
ture No. 4 was taken (R., p. 133). Even if we give plaintiff 
every possible benefit of the testimony for lier, and concl~de 
(a) that on Aug·ust 25, 1.942, there was abnormal angulation 
of her lumbarsacral joint, and (b) that such abnormal angu-
lation was a definite indication that she was suffering from 
arthritis of this joint., that is to say, an inflammation of the 
joint (R., p. 118), there is no testimony whatsoever to trace 
the orig·in of the arthritis to her fall of July 6th. On this 
score her own Ohio physician, Doctor Judy, says that the 
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inflammation could have been caused by manipulations (R., 
pp. 118-119) ra:i1d it ·,vill be: remembered tliat ;Mrs.' Moehlman 
had taken· a series of manipulations from Doctor Hudgins, 
an·· :o:steupath at Norfolk, before returning to Ohio. How 
many we do not know of course, because she failed to call 
Doctor Hudgins as a witness. Doctor Judy further Rays that 
other causes· of arthrifis are infection of the teeth, the larynx, 
the· nose; or· any infection of any other point in the body 
(R., pp. 105-106). He says that this infection could have 
been caused by trauma (that is, the fall). The only reason 
Why he is <Jf the opin'iorl that it was eaused by trauma rather 
1 
• • than by -any one of tbe many other known possible causes: 
1 r,, is because plaintiff told him· she had •recently had a 
\ ·· - ·fall (R., · p. 121). There is ··no other testimony which 
ascribes the arthritic condition of this joint, purportedly dis-
covered on August 25th, to the fall of July 6th. On the con-
trary the only other testimony on the subject is that of Doc,.. 
tor J. D. Stroud, and is that arthritis can be caused by in-
fected teeth, an infected gall bladder, appendi~itis, bron-
chitis, or any other infection in the system (R., p. 133). His 
further opinion is that the fall of July 6th was not the cause 
of arthritis present on ~ugust 25th (if any was present}, 
beeause in that event plaintiff would not have been able to 
walk normally ( as she was walking) shortly after the f au 
(R.; pp. 135-136), and for the further reason that if the fall 
caused a ~ubsequent arthritis, then by August 25th ankylosis 
(a stiffness of the joint produced by bone growth at the point 
of injury) would have been present, which would have p·re1.: 
vented correction of the condition. 
If ·we rcorrectly interpret the decisions of this court., the 
plaintiff' bas fa lien far short of establishing causal connec-
tion between the fall and the condition for wbic:n ~he wal!', 
given treatment on A u~:ust 25th and thereafter. In TVhippte 
v. Fidelity and Cas'ltalty Co., 134 Va. 195, this court held 
that where a plaintiff's condition can be ascribed to numerom, 
possible cause~, the plaintiff must negative the existence of 
all of the c_auses except the one for which the defendant is 
Hable, and if the plaintiff fails in this burden then there is 
no.evidence of probative value to support a jury verdict. In 
its opinion the Court said (bottom page 221): 
"But if it were granted (which it is not) that the dental 
treatment had been shown by the evidence to have been 
18'» a probable cause *of the optic atrophy and it could be 
held that the defendant is liable for such a result still; 
that alone would not have established it as the more probable 
cmu,e of the injury complained of by the plaintiff. 
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''The evidence for the plaintiff negatives the existence· of 
only one of the other numerous possible causes aforesaia 
with any degree of positiveness. And when the utmost force 
and effect is given to. the testimony of the plaintiff to the ef-
fect that he was not conscious of the presence of any dis-
ease, or of the existence of anv other _cause for the blindness, 
except the breaking· and the extraction of the tooth; and also 
to the statement of Doctor Myers, who merely examined the 
eyes of the plaintiff, to the effect that he (Doctor Myers) 
r.ould not find any cause for the optic atrophy, there remain 
many· 0th.er· causes, all except one of which, according to the 
evidenc·e, is equally probable as having been the cause of 
the atrophy in question as the accident to the tooth of which 
the plaint~ff complains.'' 
See also., State-Planters Bank v. Gans, 172 Va. 76, and cases 
t!i ted at page 81. 
If the evidence clearly demonstrated that plaintiff's ~ub.;. 
sequent hospitalization was proximately caused by her f~U 
of July 6th, yet the award of $6,500.00 to her is so large a:~ 
to shock the conscience, and to demonstrate that the jury., 
was motivated by passion, prejudice or some mistaken view 
of the case. We think that miRtaken view was the realization 
of the presence of insurance coverage. We believe that ·a: 
reading of the whole record in this case will induce· the ·con.: 
clusion that this plaintiff is of a highly nervous temperament 
and believed herself possessed oi in:firmi ties, · real-·or · imag~ 
inary, prior to her fall on July 6th. That her then state of 
mind caused l1er to greatly magnify what was in·fact a ·very 
minor occurrence, resulting in an~insignHicant injury. That 
she '' enjoys poor health'' · and was :riot satisfied with any 
physician whose diagnosis did not ascribe infirmities to her 
of an extent which was comparable to her own imagination. 
We think her testimony demonstrates a studied attempt 
19* to build up a case for the collection •of damages out of 
proportion to any injury which she received, and that 
such testimony produces the definite suspicion that her sup-
posed injuries were more imaginary than real. 
CONCLUSION. 
For the reasons set out in this petition it is respectfully 
requested that this cause may be reviewed and reversed, with 
final judg·ment for the defendant, or at the least that a new 
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~rial may be awarded on all the issues pres·ented by the- plead-
mgs. 
An ·opportunity to make oral argument on the application 
for a writ of error is · requested. If the writ is granted pe-
titioner will adopt this petitic~n as he.r opening brief . 
. A. copy-of this petition has been delivered to opposing- coun-
sel on the 11th day of August~ 1943, with the declaration that 
the original accompanied by a transcript of the record in 
the cause, will be presented to Mr. Justice John W. Eggleston 
at his office in Norfolk, Virginia, on that date. 
I. W. JACOBS, 
W. R. ASHBURN. 
Counsel for Petitioner .. 
20"' •1, W. R. Ashburn,, an attorney practicing in the 
Supreme Court of Appeals of Virgh~a, whose offices: 
are located at 501-503 Citizens Bank Building·, N orfolk1 Vir-
~inia, do certify that in my opinion the decree complained ot 
m the fore going petition should be reviewed by the -Supreme 
Court of Appeals and reversed in the particulars complained 
of in said petition. 
W.R .. ASHBURN. 
Received Aug. 11, 1943. 
J. W. E. 
Writ of error allowed. Hupersedeas awarcled. Additional 
bond of $500 to be given .. $8,000 . 
. JOHN W. EGGLESTON. 
Sept. 2, 1943. 
Received September 4, 1943 .. 
M. B. "'\V. 




Pleas before the Circuit Court of Princess Anne Countv 
on the 7th day of June, 1943. ., 
Be It Remembered, that heretofore, to-wit: on the 25th 
day of May, 1942, came the plaintiff, Edna Moehlman, and 
filed her Declaration agaim;t (Miss) A. Hopson Kirby and 
(Mrs.) N. C. Radcliffe, in the words and :figures following, 
'to-wit: 
Edna Moehlman, Plaintiff, 
v. 
(Miss) A. Hopson Kirby and (Mrs.) N. C. Radcliffe, De-
fendants. 
TR.ESP ASS ON THE CASE. 
DECLARATION. 
Edna Moehlman complains of (Miss) A. Hopson Kirby 
and (Mrs.) N. C. Radcliffe of a plea of trespass on the case 
for this, to-wit: 
That the said defendants before and at the time of the in-
jury to said plaintiff hereinafter mentioned, were and from 
thence hitherto have been and still are. hotel keepers, and as 
sucl1 hotel keepers the said defendants have during all that 
time kept and still do keep a certain hotel for the reception, 
lodging· and entertainment of travelers a.s guests for re-
ward, to-wit, the hotel known as, Idlewhyle Hotel at Virg'inia 
Beach, in the County of Princess Anne, State of Virginia: 
· and as such the said defendants owned, operated, managed 
and controlled the said hotel. And while the said defendants 
were such hotel keeper8 as aforesaid, the said plaintiff here-
tofore., to-wit, on the 6th day of July, 1941, put up at and 
was then and there received into the saicl Hotel 
page 2 ~ as a traveler and as a guest for reward in that be-
half to the said defendants paid by the said plain-
tiff, and it then and there became and was the duty of the 
said defendants to exercise the care required by law to fur-
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nish safe premises to the said plaintiff as a guest in the 
said Hotel and to provide necessary articles of furniture 
which mig·ht be used by the said plaintiff as a guest in said 
Hotel in the ordinary and reasonable way without danger to 
the said plaintiff, and to keep the said building and premises 
and furniture in a condition reasonably safe for tbe use of 
said plaintiff. 
Yet the said defendants, not regardin~ their duty in the 
premises, did not exercise the care reqmred by law to fur-
nish safe premises to the said plaintiff as a guest in the said 
Hotel, and did not exercise the care required by law to pro-
vide necessary articles of furniture which might be used by 
the said plaintiff as a guest in said hotel in the ordinary and 
reasonable way without danger to the said plaintiff, and did 
not exercise the care required by law to keep the ·said prem-
ises and furniture in a condition reasonablv safe for the use 
of said plaintiff as- a guest as afore~aid, but on the contrary, 
carelessly and negligently furnished and provided a certain 
chair for the use of the plaintiff and other guests then in said 
hotel, which said chair was placed by the said defendants on 
the veranda or porch thereof, and the plaintiff and other 
g'Uests then in said hotel were invited to use .said chair, and 
the said chair then and there was in a dangerous and unsafe 
condition for use, which fact was well known to the said de-
fendants and both of them, but was unknown to the said 
plaintiff and said plaintiff, without knowledge of 
page 3 ~ the dangerous and unsafe condition of said chair 
on the day and year hereinabove first mentionecl, 
and while a guest in said hotel as aforesaid, seated herself in 
said chair which was then and there in a dangerous and un-
safe condition as aforesaid, and the same immediately col-
lapsed and broke, thereby precipitating tl1e plaintiff to the 
edge of the floor of said porch or veranda and to the ground 
beneath said floor, and as a· result thereof said plaintiff was 
bruised, maimed, lacerated, twisted and broken and suffered 
g·reat pain and anguish and was confined to her bed for a 
long· space of time, to-wit, for the Rpace of f o a rte en weeks, 
and thereafter the plaintiff hath not been able t.o walk except 
with g-reat pain and anguish, and since the occt1rrenee afore-
said the said plaintiff hath continually suffered great pain 
and anguish, to-wit, from thence hitherto, and will continue 
to suffer the same so long· as she may live. And the said 
plaintiff hath expended divers g-reat sums of money in an 
effort to be cured of her said injuries and to alleviate her BUf-
ferings aforesaid., . to-wit, the sum of Twenty-five Hundred 
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lessness, negligence and breach of duty on the part of. said 
defendants afore said. 
To the damage of said plaintiff of $12,000.00 • 
. And therefore she brings her suite. 
WM. G. MAUPIN, p. d. 
And at another day, to-wit! .On .the 1st day of June, 1942, 
the following order· was entered: 
This day came the plaintiff by her attorney and the de-
fendants appeared by W. R. Ashburn, their attor-
page 4} ney, and pleaded the general issue to which the plajn-
tiff replied generally and upon which ·plea issue is 
joined. 
And at another day, to-wit: On the 12th day of Novem-
ber, 1942, the following order was -entered! 
This day came again the parties, by their attorneys~ and 
also came a jury, to-wit: W. F. Tarrh, Henry T. Dyer, Dean 
~- Potte1·, Charles C. Rawles, E. L. Hudgins, Clyde C. Absa-
lom and Joseph Barrett, who were duly sworn the truth to 
speak upon the issue joined, and having fully heard the evi-
~ence, were .adjourned to tomon-ow morning at nine-thirty 
o'clock. · 
And at another day, to-wit: On the 13th day of Nmrem-
ber, 1942, the following order was entered~ 
This day came again tbe parties by tl1ei r attorneys, and the 
jury sworn for the trial of the issue herein., appeared in 
Court pursuant to their adjournment on yesterday, and after 
having heard the argument of counsel, retired to their room 
to consider of a verdict, and after sometime returned into 
Court with a verdict as follows, to-wit: "'Ve the jurors find 
for the plaintiff against Miss A. Hopson Kirby and fix the 
Jamage at $6,500.00.'' 
Whereupon, the defendant moved the Court to set aside 
the verdict of the jury and grant her a new trial, upon the 
grounds that the same is contrary to the law and the evi-
dence, the hearing of which motion is continued. 
page 5 ~ And at another day, to-wit: On the 7th day of 
June, 1943, the following ord~r was entered: 
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This day came the parties by their attorneys, and there-
upon the motion of the defendant to set aside the verdict 
of the jury and enter :final judgment for the defendant upon 
the ground that the plaintiff was guilty of negligence as a 
matter of law which contributed to her injuries, or in the 
alternative to set aside the said verdict and award the defend-
ant a new trial because saicl verdict is contrarv to the law 
and the evidence, and is without evidence to support it, and 
is excessive and for error committed in the granting· and re-
fusal of instructions was fully argued by counsel for the 
respective parties. 
WHEREUPON the Court having maturely considered said 
motion, doth overrule the same, to which action of the Court 
the said. defendant by counsel duly excepted. 
THERE.FORE~ it is ORDERED by the Court that the 
plaintiff recover from the defendant the sum of $6,500.00 and 
the costs of this proceeding. The said defendant having sig-
nified her intention of applying to the Supreme Court of 
Appeals of Virginia for a writ of error and supersedeas, it 
is ORDE·RED that this judgment be suspended for a period 
of sixty days from the entry of this order upon the defend-
ant or someone for her entering into bond in the penalty of 
$7,500.00, with good and sufficient security approved by the 
Clerk of this Court, and conditioned according to law. 
page 6 ~ Virginia : 
In the Circuit Court of Princess Anne County. 
Edna Moehlman 
11. 
Miss A. Hopson Kirby and Mrs~ N. C. Radcliffe. 
NOTICE OF APPE ... i\.L. 
Stenographic report of all the testimony, together with all 
the instructions, motions, objections, and exceptions on the 
part of the respective parties, the action of the court in re-
spect thereto, and all other incidents of the trial of the case 
of Edna Moehlman t'. Miss A. Hopson Kirby and Mrs. N. C. 
Radcliffe, tried in the Circuit Court of Princess Anne County, 
Virginia., on November 12th and 13th, 1942, before the Hon. 
B. D. White, ,Judge qf said Court, and jury. 
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Edna Moehlman. 
Present: Messrs. William .G. Maupin and F. E. Kellam 
for the plaintiff. M~. W. R. Ashburn for the defendants. 
J.M. Knight, 
S.horthand Reporter, 
Norfolk-Newport News, Va. 
page 7 } Mr. Kellam: Your Honor, I want to make a mo-
tion to exclude the witnesses. 
The Court : All right. 
Note: Witnesses were thereupon excluded. 
EDNA MOEHLMAN, 
the plaintiff, being first duly sworn, testified as follows i 
Examined by Mr. Maupin: 
Q. Mrs. Moehlman, in answering the questions that I ask 
you it is necessary that these gentlemen sitting over here 
shall be able to hear you, so when you answer turn towards 
them so that they can hear your answers. You are Mrs. Edna 
Moehlman, are you not 1 
A. I am. 
Q. And you live where! 
A. Dayton, Ohio. 
Q. What is your husband's name? 
A. Bernard E. Moehlman. 
Q. What is his business? 
A. Dentist. 
Q. How many children have you? 
page 8 } A. One. 
Q. Is that the little girl who was in court with 
you just now 1 
A. Yes. 
Q. And her name is whaU 
A. Judy. 
Q. How old is she¥ 
A. Twelve. 
Q. How long have you been coming to Virginia Beach in 
the summer., Mrs. Moehlman? 
A. I think Judy was about five years old when we first 
started coming. 
Q. Did you come from that time up until the summer of 
1941? 
20 Supreme Court of Appeals of Yirginia 
Edna Moehlman. 
A. This was our third visit. 
Q. This was your third visit, you say¥ 
A. Yes, sir. 
Q. Where did you stay in the summer of 1941 at Virginia 
Beach? 
A. At the Idlewyle. 
Q. At the Idl~wyle Hotel Y 
A. Yes. 
Q. ·where is that on the Beacl1, Mrs. Moehlman 1 Do you 
know about what street it is T 
A. Well, I really don't know. It is 28th or-I 
page 9 ~ am not positive. 
Q. When did you come there in the summer of 
1941? 
A. I think it was June 16th. 
Q. June 16th 7 
A. On a Monday. 
Q. ,Vhat day of the week was that f 
A. M9nday. 
Q. Did you remain there continuously from June 16th 
through July 6th Y 
A. That is right; until August. 
Q. When did you leave there f 
A. August 17th. 
Q. Was Judy with you? 
A. Yes. 
By the Court: 
Q. You were at the Idlewyle all the time? 
A. Yes, I was. 
By Mr. Maupin: 
Q. Was your husband with you f 
A. No, he wasn't. . 
'" 
Q. You and Judy came there on the 16th of ,1 une and re-
mained there continuously! 
A. Yes. 
Q. Until the-
A. Until the 17th of Augw,t. 
pag·c 10 ~ Q. Until the 17th of August? 
A. Yes. 
Q. vVho is the proprietor of that hotel, Mrs. Moehlman f 
A. I understand it is Miss Kirby. 
Q. Does l\Irs. Radcliffe assist in the management of thP. 
hotel? 
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Edna Moehlman. 
A. Yes. 
Q. What room did you have? I don't care about the num-
ber, but where was it located, second-first, second, third 
floor, or what Y 
A. Right at the end of the steps, the stairway. 
Q. You and Judy occupied one room? 
A. The same room. 
Q. How much did you pay for the accommodation of your-
self and Judy there? 
A. I just don't remember exactly. 
Q. You did pay for your accommodations there! 
A. Yes. 
Q. Were you there in the capacity of an ordinary guest of 
that hotel during your whole stay? 
· A. Just an ordinary guest. 
· Q. Did you pay your bill rendered, whatever it may have 
been? 
A. Yes., each week. 
Q. Each week? 
page 11 } A. Yes. 
Q. Do you recall wl1at day of the week the 6th 




Q. Mrs. :Moehlman, will you describe, please, to the jury 
ho,v the front porch is on the Idlewyle Hotel; that is to say, 
about its dimensions and whether or not it has a railing on 
it? . 
A. No. The porch is across the hotel without a railing, 
about 12 feet wide, facing the ocean, and had shrubbery across 
·one part where you walk out to it. 
Q. "\Vas there any furniture supplied by the hotel on that 
front porch? 
A. Chairs for the guests to sit in. 
Q. How were those chairs arranged on the porcl1, lfrs. 
Moehlman? 
A. Some across the back and around the side, and the chair 
I sat in was towards the ocean. 
Q. Back towards tbe ocean T 
A. Yes. 
Q. Were there any other chahs in the same situation as 
the one you sat in; that is to say, with its back towards the 
ocean? 
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page 12 ~ A. Yes. 
Q. Coming out of the front door of the hotel, 
the chair that you sat in on the evening of ,July 6th, 1941., was 
that to your left or right as you came out of ·the doorwayf 
A. To my left as I came out. 
Q. Had you had dinner before you sat down in the chair? 
A. Yes, I had had dinner. 
Q. About wha.t time did you have dinner Y 
A. I imagine between 6 :00 and 7 :00. 
Q. What time was it, approximately, when you sat down 
in the chair? 
A. I would say 6 :30. 
Q. It was the 6th of July. I suppose it was not dark? 
.A.. No, it was not dark. 
Q. Mrs. Moehlman, I will show you a sketch here. This 
part back here represents the hotel itself. This part repre-
sents the porch and is so marked Y 
A. Yes. . 
Q. And there is the door of the hotel marked as a door? 
A. Yes. 
Q. The steps are marked as steps Y 
A. Yes. 
Q. The shrubbery is marked as shrubbery, and there are 
six posts marked as posts. Does that represent with ap-
proximate accuracy the situation with regard to 
page 13 ~ that porch f · 
A. It does, yes. 
Q. I understood you to say that there is no railing any-
where? 
A. No. Around the porch is shrubbery. 
Mr. Maupin: Here is the· situation, gentlemen, with re-
gard to the porch. 
By Mr. Maupin: 
·Q. Now, Mrs. Moehlman, you say you came out of the door 
of the hotel after your dinner Y 
A. Yes. 
Q. Will you mark on here .with a circle representing about 
where the chair was that vou sat in y 
A. About here (indicating). 
Q. What sort of chair was it, l\f rs. Moehlman; was it a 
straig·ht chair, a rocker., a bench, or what character of chair 
was it that yo usat in? · 
A. It was a little cane seated rocking chair. 
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Q. Was there anything with regard to the conditton of 
that chair which was apparent to you as you went toward it? 
A. Why, no. 
Q. To make you think that it was unsafe? 
A. Absolutely not. 
Q. Were there other chairs on tl)e left of the doorway 011 
either side of that chair, or was that the only seat near the 
~dge of the porch with its bac]r to the ocean? 
page 14 ~ A. There were other chairs, but that was.~ 
Q. Were there other chairs arranged along the 
end of the porch, or not? 
A. Yes, there were other chairs! 
Q. Chairs with their backs to the hotel building? 
A. That is right, all around it. 
Q. Did you go at once to the chair when you came out 
after dinner Y 
A. I did. I walked aeross from the door to the chair. 
Q . . ,,ras it usu~l or custom~ry for the guests to gather on 
the porch after dinner and sit in those chairs¥ 
A. Y ~s, they usu~lly did. 
Q. What happened when you did sit down in this chair, 
Mrs. Moehlman 7 . 
A. Do you want me to tell the whole story? 
Q. Tell the jury exactly what happened, in your own lan-
guag·e. 
A. ::M.y little girl come out 0~1 the porch first. She had a 
bike on the side, and I saw the chair and I thought I would 
sit down there while she locked her bike and took it off the 
porch. I sat dow1i in· the chair and started rocking, and 
rocked back and took my feet up and l come down right on 
the shrubbery and was pulled up by a man, Mr. Rutty, I think. 
I am not sure I am pronouncing it right; and I could feel 
something happen to my back. When they brought 
page 15 ~ me up in the chah· I told them I had to sit there 
because I was in so much pain., and when I looked 
down the rocker was off. It was not split. It was gone. I 
sat down in a chair with one rocker. Since then I have suf-
fered during the time and still am. What I went through with 
nobody will ever know. 
Q. Coming back to the accident, when you were picked up 
and brought back up on the chair, did you get out of the 
chair? 
. A. No, I didn't. 
Q. vV ere you bro1.1ght up in the chair? 
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A. I was pulled up in the chair and sat in the chair about· 
a half hour. · 
Q. How many people-
A. I wanted to be sure that the rocker was off the chair. 
I didn't want anybody to say it was on. I made mention to 
the man who picked me up, Mr. Rutty, and he said, "Yes, it 
is off''. 
Q. Did you know the rocker was off the chair wl1en yon 
sd~ilt · 
A. Why should I know? If I had known that I would not 
have sit down in it. 
Q . .And you say there was nothing about the angle of the 
chair to in die ate it? 
A. No. 
Q. ,Vbich rocker was off Y 
page 16 ~ A. The right rocker. 
Q. If the chair had its back to the ocean, that 
was the rocker away from the direction which you were ap-
proaching it? 
A. That is right. The rocker on this side (indicating) was 
on. 
Q. The rocker cio·sest to you as you approached the chair 
was on? 
A. Yes. 
Q. And the rocker you discovered that was off was the one 
awav from vou as vou sat clown in the chair? · A: Yes. · · 
Q. You say you sat in the chair about a half hour? 
A. Yes. I asked if they would help me. I think Mr. Rutty 
was the man, one man., and I won't say who tl1e other person 
was, but thei·e were two that helped me to my room. 
Q. They were guests in the hotel? 
A. I don't know who the other person was, but Mr. Rutty 
was -one, and they helped me· and l went up to my room and 
stayed there all night. I had a lot of pain, and the next morn-
ing I called for Mrs. Radcliffe to come up and she come up 
and I told her about it. .. 
Q. That was Miss or Mrs. Radcliffe? 
.A.. Mrs. I told her I wanted to g·o to the doctor, and Afrs. 
Radcliffe's daug·hter and this Mr. Rutty took me to Dr. Wood-
house on the beach. He strapped my back -and 
page 17 ~ said for me to come back, but it got so bad and hurt 
so much. w:orse with the strap that I took it off, 
and I thought, '' w· ell, it will get better,'' that it would be 
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better the next day. On Monday evening-there was a. guest 
there by the name of Eleanor Deshields,· and I became kind 
of friendly with her, because she and her sister were there~ 
and she come out and I told her I would have to go to a doc-
tor, and I asked her to call an osteopath and make an appoint-
ment in Norfolk. They took me ·in to Dr. Hudgins in Nor-
folk. · He said it was-
Mr .. .Ashburn: ,Just a moment. 
By Mr.· Maupin~ . 
Q. Don't say what he said.· You went to Dr. Hudgins.? 
A. Yes, sir. . 
Q. Dr. Curtis Hudgins, was it? 
A. Yes. . 
Q. Did you, in connection with the treatment you received 
from· Dr. Curtis Hudgins, bave any X-rays made? 
A. Yes, by Dr .. Ober. I don't kno,v whether that is the 
right pronunciation in English. 
Q. He made X-rays? 
.l\ .. Yes.. . 
Q. Were they presented to Dr. Hudgins as be was treat-
ing youY 
A. Yes.. 
. 'Q. What kind of treatment did Dr. Hudgins 
page 18 } give you, M:rs. Moehlman? · 
l\.. It was an -electric treatment and heat for so 
many minutes. I went in three times a week, and then twice 
.a week. It was heat treatments, so·rt of a pad. 
Q. You went to Dr .. Hudgins in all how many times f 
A. I would say twelve or better, around twelve. 
Q. How did you get to tbis doctor's office, Dr. Hudgins' 
:imd Dr. Obe'r 's? 
A. On the bus, and it was a very painful trip. 
Q. On·the busY 
A. Yes. 
Q. Their offices were in wbat building in Norfolk? 
A. Dr. Hudgins-it is near the Monticello Hotel, the 
Bankers' Building. Is that the building? 
Q. The Bankers' Trust Building! 
A. Yes. 
Q. :Prior to the time you sat in this chuir, l\frs. Moehlman, 
a.nd ·fell as you have described to tl1e jury; had you been 
activeY 
A. Very much so .. 
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Q. Were you aple to do anything tlia t ygll wm1ted tQ do f 
A. At the b~ach,. yo.u mea:µ? 
Q. Yes. 
4. Yes. I was very normal there as to activity. Judy ancl 
. I walked down to the bowling alley· and bowl~d. 
p~ge 19 ~ and walked back. · 
Q. You mean the bowling alley at 16th Street? 
A. Yes, sir. · 
Q. You and Judy used to waJk there f 
A. Yes, we would walk down and bowl and would · walk 
back. 
Q. Did yoq go in swimming Y 
·A. What is thatT 
Q. Did you go in swimmin o•? 
A. Yes. I am not much of a swimmer, but I would go in 
the water a~d lie ou the b~~ch~ W4en I wo,\1ld come ~mt of 
the hotel-there was a littl~ rAiling and some steps there. 
and I could jump over it. I was much older- than my child 
and I could jump over the railing just as well as she could. 
Q. After the accident which occurerd o~ the night of July 
6th, were you able to take exercises as you had before Y 
A. No. I did nothing. I have never danced. · I never 
was a dancer before or after, or during the time I w~s at the 
Idlewyle. 
Q. Did yQu go in the water after the accident? 
· A. No, never did. I used to ~it oµt on the. side of t'.pe 
Idlewyle und~r umbrellas and t~ble~ with my back exposed 
and try to get some relief. I used liniments and hot water, 
and a lady at the little confe~tipnery counter would come up 
in the evening~ anq.. rub iny bac~. 
page 20 ~ Q. Did you take any long walks while you were 
at the beach after this accident? 
A. No. My longest walk was when I would go to the doc-
tor and come back. 
Q. vV ere you in bed any part of the time during the re-
mainder of your stay at the beach f · 
A. Yes. -In the afternoons l was always in bed, aiid was in 
bed in :µiy room a.t 7 :00 o. 'clock·, b.efore it was ever dark. l\fy 
little girl would go down ~~d get a drink, if I wanted a Coca-
Cola or something like t4E1:t. 
Q. Were you suffering any pain at that time¥ 
A~ I was suffering- pain all t:µe time and I s.till am. 
Q. Besid~s Dr. vVoo~house, Dr. Ober and Dr. Hudgins, 
were you examined by any other physician while you were 
heret 
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A. Yes, I was. 
Q. Do you recall what his name was! Let me ask ·you 
this, was he a physician that you chose yourself T 
A. No. Miss Kirby asked me if I would mind if a man 
come out to see me, and I told her no, and this gentleman 
come out and talked and he said-wanted me to have a physi-
cian, and I told him all right, and he made the appointment, 
and I went down to see him. . 
· Q. Did the physician see you at the Idlewyle or did you 
go to his office T · 
A. There at the Idlewyle and also down at his 
page 21 } building. I went down· there to see him. 
Q. Why did you go to bis office t 
A. Well, it is the building down there-
Q. Why did you g·o to his office T 
A. He asked me to come down, and said he could not ex-
amine me right there. Miss Kirby was up in my room when 
he was there. 
Q. Did he make an examination of you at his office! 
A. He tried to. 
Q. You say Miss Kirby asked you to have some gentleman 
come to see you t 
A. Yes. 
Q. Was that the doctor g·entleman who came to see you 1 
A. No. There was another gentleman who came up to 
see me. 
Q. Do you remember what his name was? 
A. I think it was a man bv the name of Getz. 
Q. A representative of l\f1ss Kirby T 
A. Yes. He left his card for me. 
Q. Did Dr. Stroud attempt to give you any treatment at 
alH 
A. No. 
Mr. Maupin: I don't believe she named him, I didn't 
mean to do that, Mr. Ashburn. It was Dr. Stroud, I think. 
Mr. Ashburn: It is all right. Go right ahead. 
page 22 } The Witness: I would know tl1e doctor. 
By Mr. Maupin: 
Q. This doctor you went to, did he give you any treatment 
or just examined you? 
A. Just examined me. 
Q. You live in Dayton, Ohio, and left the beach on thCl 
16th of August Y 
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A. Yes, on Saturday. ¢ 
Q. And went back to Dayton? 
A. Yes. 
Q. Did you consult a physician when you got back there 1 
A. Consulted Dr. Gephart, who also X-rayed me, and af.:. 
ter looking· over the X-rays-he wasn't a bone specialist-
he said I must see a bone specialist here, and I did, Dr. Judy." 
Q .. Dr. Gephart made an X-ray before he sent you to Dr. 
Judy! 
A. Yes. He is one of the best bone men in the country, 
in our part of the country. 
Q. An orthopedic surgeon f 
A. Yes, a specialist. 
Q. Did Dr. Judy have still more X-rays taken Y 
A. Yes. 
Q. Who took them? 
page 23 ~ A. Dr. Schneble. He is a doctor that specializes 
in taking of X-rays. ' 
Q. When the X-rays taken by Dr. Schneble were delivered 
to Dr. Judy, what did you find out 7 
A. Ile said I must go to the hospital, and I said I could 
go next week, and he said, '' I want you in there in 24 hours.'' 
Q. He se~1t you to the hospital at once f 
A. Yes. 
Q. What did he do after you got to the hos·pital f 
A. He called it a manipulation. In other words, he said 
I had a broken back. I was placed upon-I had an anesthetic, 
and he called it a manipulation, but I called it an operation. 
They called it a manipulation on a board. I had a leg· cast 
and sandbags with weights on either leg, bricks, with my 
feet up hig·her, and I was that way for three weeks and could 
not move. 
Q. You say you could not move. "\Vas that due to the me-
chanical apparatus that they had on you Y 
A. Yes. · 
Q. ·were. you on a. board? 
A. I was taped, and they called it a leg cm;t. My leg·s were 
up on pulleys and weighted. t;; 
Q. You mean to say there was something attac.hed to your 
legs pulling with a weight on the other end Y 
pag·e 24 ~ A. Yes. As I understand it, in manipulation, 
they have weights on both sides. 
Q. "\Vhat do those weights weigh? 
A. Six to eight po·unds, and that pulling· was terrible. 
A. Hopson Kirby v. Edna Moehlman. V> 
Edna M oehlm,an. 
Q. How long were you in bed that way, taped to this board 
with pulleys and weights on them! · 
A. l think about 23 days with the pulleys. 
Q. How long were you at the hospital in alU 
A. About 31 to 33 days. 
Q. What7 
A. I went in on the 28th. of August and was· in the hospital 
until the 29th. 
Q. Of when7 
A. Of September. 
,Q. Of September? 
A.. Then I was in bed at home. ,Vhen the pulleys and ap-
paratus was taken off, I was in bed at home. 
Q. How long were you in bed at home? 
A. About three or four weeks, and then I was allowed to 
go to the bathroom and walk around the room. It was not 
until after Christmas I attempted to -be outside. 
Q. Have you been confined to your bed since the first of 
this year as a result of the condition of your backf 
Mr. Ashburn~ I object to the form of the question, if 
your Honor please. It is calling for a conclusion. 
page 25 } Mr. Maupin: I ~ reframe the question. 
By Mr. Maupin: 
Q .. Have you had any troul?le with your back since the 
first of the year which resulte~ in your confinement to bed t 
A. I can't lift. I have had to be very careful. I am not 
allowed to lift., to golf, to dance, or do any active work, any-
thing that may -cause any lifting. In August I had-I got 
what they call an acute attack. Around the 1st of May I 
had an acute attack and was in bed three weeks with it with 
a heat pad, and then Dr. ,Judy called in Dr. Shirk. He 
'Claimed it is arthritis from-
. Mr. Ashburn: I object to what she was told by Dr. ,Judy. 
The Court: I sustain the objection. 
By Mr. ".Maupin: . 
Q. Did you suffer auy pain during tl1is attack, during 
which you were confined to your bed? 
A. Acute attacks are very painful. 
Q. Since you recovered from that, have you been confined 
to vour bed? 
A. I am up and down. If I intend to go out in the after-
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noon I am in ·bed until noon, and then if I get back I am in 
bed until 7 :00. I can't stand on my feet any length of time. 
Q. Before tlie accident were you able to do, and 
page 26 ~ did you do, your own housework Y 
A. I could do anything. 
Q. Have you been able to do any housework since then? 
.A. No. . 
Q. How about walking; are you· able to wall\ any distance:? 
A. I wouldn't say I could take a long walk. I walk out 
to the car like I did here, in and out. ~ o, I don't take any 
long walks. 
Q. What about rest; do you find it necessary to rest for 
any considerable p_eriod f 
A. I do. 
Q. Tell the jury about tbat, if you will; that is to say, 
what makes you rest and how long you rest. !. 
A. I will rest if I am home. If I am walking around th~ 
house and my back begins to bother me- I lay down. I have 
a special made mattress, special felt, and I have mor.e r~-
lief on a felt mattress than any other way, and if I am down- , 
town and when I feel like I Cf:1.n 't take it any longei; I go 
l1ome and lie down, but as far as being up all day and: doing 
anything like I did before, I absolutely cannot. I dicln 't 
know what it was to have an attack before, but I have really 
suffered with this. 
Q. Are you still able to use an ordinary mattress or bed 
like you had been, .or were you when you got home 
page 27 ~ from the hospital? · 
A. No. Dr. ,Judy ordered a special made mat-
tress, a heavy hard mattress, and I have a board underneath 
the mattress. 
Q. Was that prescribed by the doctor, tooY 
A. Yes, sir, Dr. Judy. 
Q. What about garments? Do you wear the same gar-
ments that you had before, or different ones f 
A. I never had a garment of any kind before, and I now 
have special made back supports. I have had to. 
Q. Were they prescribed by Dr. Judy T 
A. Y eR, and I will always have to wear them, the· doctor 
tells me. 
Mr. Ashburn: I object. to that and move to strike it out, 
what the doctor told her. The doctor will have to testifv to 
ilid ~ 
Mr. Maupin: I think you are correct on that. 
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By Mr. Maupin: 
Q. You are wearing them still i 
A. Yes. 
31 
Q. Mrs. Moehlman, have you lots of expenses which you 
have incurredf 
A. I have. 
Q. For medical services necessitated by this injury which 
you su:ff ered T 
page 28 ~ A. Yes. 
Q. Did you make that list up yourself Y 
A. I made it up. 




A. Dr. Woodhouse,· $3.00; Dr. Hudgins I owe $12.00; and 
Dr. Ober-for the X-ray and the full amount of Dr Hudgins' 
bill was $4 7 .00, and I owe them, Dr. Gephart, Dayton, $25.00; 
and Dr. Judy, $300.00. 
Q. Dr. Gephart was the first doctor you went to f . 
.A.. Yes, and Dr. Schnegle, X-ray, $50.00, and hospital 
X-ray after the manipulation, $25.00. 
Q. All right. 
A. And the hospital, $198.00; nurses, $504.00. 
Q. How many nurses did you have? 
A. Three nurses. Tl1ev work on shifts at Davton. I don't 
know bow they do here . ., " 
Q. Eight hour shifts 1 
A. Yes, eight hours for each nurse. 
Q. Did you have three nurses on the whole time you were 
at the hospital? 
.lt. Yes. I 
Q. How much per day or week did they charg·e? 
page 29 ~ A. $6.00 at that time. It is $7.00 now. 
Q. $6.00 a day, and that is $42.00 a week? 
A.· Yes, sir. 
Q. Was that in accordance with the advice and instruc-
tions of your physician that you had three nurses, or not? 
Mr. Ashburn: I object to that. All of these questions are 
leading and call for conclusions, it seems to me. 
The Court: I overrule the objection. 
Mr. Ashburn: I save an exception, sir. Incidentally, witl1 
respect to these items, I would like to make a further objec-
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tion that the best evidence of payments would be receipte<.l 
statements if she has them. 
The Court: That mig'l1t be true, hut if she knows she paid 
them, all right. · 
Mr. Ashburn: I call for them, if they are available. 
Mr. Maupin: ·wm you read my last question to her? 
Note : The question was read. 
A. That is right. 
By Mr. Maupin-: 
Q. Go ahead. Are there any other items? 
A. Mattress $12.50; board underneath the mattress, $5.00; 
two support garments I we~r, $25.00, $12.50 each. 
page 30 ~ Q. Was that the one you testified was prescribeq 
for you? 
A. Yes. 
Q. All right. 
A. Dr. Corwin, anesthetic, $25~00, and Dr. Shirk, the man 
who has been treating my arthritis, $50.:00. I owe ·nr. Judy, 
and I owe Dr.-this doctor here, Dr. Hudgins. I have the 
cl1ecks at home. 
Q. Did you make that statement up yourself from memo-
randa you had? 
A. Yes, I did, sure. 
Q. You are absolutely sure that thm;e items are accurate¥ 
.A. That is right. 
Mr.l\faupin: I would like to have this memorandum marked 
as an exhibit. 
Mr. Ashburn: ·objected to for the reasons assigned. It 
is a self-se·rving declaration, is not supported by. the best 
.evidence, and as such is not admissible. 
The Court: I overrule the objection. 
Mr. ~sh burn:_ We save an exception. 
Note: The paper was marked "Exhibit 1". 
By l\Ir. Maupin: , 
Q. If you don't mind, state, Mrs. Moehlman, how 
page 31 ~ old you are. 
A. Forty. _. -····· 
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CROSS EXAMINATION .. 
By :Mr. Ashburn: 
Q.. Mrs .. Moehlman, was the summer of 1941 the· first oe-
casion when you had stopped at the Idlew.yle as a guesU 
A .. No. . 
Q. · You had stayed there both of your previous visits to 
Virginia Beach, or one of them 7 · 
A. I did. 
Q. Both of them 7 
A. Yes. 
Q. "\Vere they the two preceding summers Y .- . 
A. No. My little girl was around five, and I .think it .was 
the year before we· were there. · 
Q. On each visit did you remain for several weeks? . 
A. No. This was. the longest. 
Q. You were pleased with the establishment, I take it, or 
vou wonldn "t have returned there 7 · 
.. A. That is right. · 
Q. You came on the 16th of June, 1941? 
A. Yes. · . 
·Q~ So that you had been there for nearly .three weeks when 
you suffered this fall! · 
· page 32} A .. Yes. 
Q~ Had it been your custom to .sit on the veranda 
in one of the rockers practically every day or. :part of the 
day during the thiree weeks visit! 
A. I did when I wanted to.. · 
Q. You had ·sat there frequentlyt 
A. Sure. 
Q. As a matter of fact, you had probably sat on t11e ve-
1·anda earlier in the day on the 6th of July1 
A. I don't remember whether I did, or not. 
Q. Do you remember any of the things you did on that 
day? 
A. On that particular day? 
Q. Yes. 
A. I wouldn't say-I was around all over the beach. I 
might have been on there. 
Q. You were in and around the hotel, on the veranda and 
outt 
A. Yes. 
Q. Prior to the time. you sustained the fall had you ever 
noticed anything wrong with any of the rocking cl.iairs J 
A. No., I don't thiuk I did. 
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Q. Nothing had ever been apparent to you as to any de-
fect in any. of the rockers on the veranda T 
· . .. ~-. (Negative nod.} 
page 33 ~-. · Q:· You shook your head. The reporter doesn't 
put that down. 
A. No. 
Q. Mrs. Moehlman, op. that particular evening you lmd an 
early dinner if the dining room opened at 6 :OOY 
A. Yes. I was one of the first in there. 
Q. Of course, in 1941, at 6 :30 in the evening, it was still 
broad daylight! 
A. Yes, it was. 
Q. You came out on the veranda and sat down to rest and 
relax, sat down near one or more guests, did you not f 
A. Right. 
Q. It was Mr .. Rutty who was sitting very close to you f 
A. Caty-cornered from me. 
Q. Perhaps as close to you as I am to the stenographer 
here, or closer f 
.A. Yes; I would say a little closer. . 
Q. You were talking with him Y . · 
A. I didn't have time to talk to him. All of this-it all 
happened at once. I walked ac.ross and sat down in the chair 
and started to rock and just went right back down. I didn't 
start to talk to anybody, didn't have time to. It happened 
immediately. 
Q. You mean that as soon as you sat down- in the chair 
and rocked back it happened 1 
page 34 ~ A. Yes. 
Q. Did it happen on the first rock back? 
A. Probably did. 
Q. Do you know whether it did, or noU 
A. It probably did, certainly. That is right, it did. 
Q. Do you mean probably or certainly¥ 
A. It did. 
Q. Did you just come to that conclusion or do you base it 
on some recollection t 
A. I will say on the first rock. 
Q. You walked across to this chair, and there was noth-
ing on the veranda to impede your view of the chair T 
A. No. It was light. 
Q. You tell the jury that this chair had no rocker on the 
right-hand side? 
A. I was never taken out of the clmir at all. I was brought 
up in the chair, and I looked down and Mr. Rutty looked 
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down and I said, ''Look; no wonder I fell. The rocker is 
off". I will tell you, nobody will even want to say the rocker 
was on. 
Q. There was no rocker at all on the right-hand side of 
tl1e chair? 
A~ No, and nobody can say it was on. 
Q. All the way off? 
page 35 ~ A.. Yes, ·sir. Miss Kirby came out-am I al'.'." 
lowed to explain it? 
Q. Yes, but just answer the question, and you may make 
any explanation you care then. 
. Mr. Kellam : Let her finish. She is trying to make an 
explanation. . 
The Court: I think she has ~een ·over it quite a lot any-
way. 
By Mr. Ashburn: 
Q. If I understand you correctly, you say that on the right-
hand side. the chair was sitting down on its two posts just as 
though it were a straight chair, ~ncl had no rocker? 
A. ·wm you say that again t . 
'Q. If I understand what you are telling us, on t.he right-
hand side of the chair the rocker was entirely offY 
A. Yes, when I was brought up in the chair. I sat down 
in the chair and I didn't know it had a rocker off. I didn~t 
go around and .examine it., look at the bottom of the chair~ 
It waR vacant and I sat clown because it was vacant. 
Q. 'l~bere was no rocker on the right-hand side Y 
A. That is rig·ht. 
Q. C~msequently. the two posts on the right-hand side of 
tlie chair were resting on the floor just as though it were a 
straight ehair? 
A. Yes. 
page 36 ~ Q. It was resting on those posts? 
.A.. I imagine so, that it was, yes. 
Q. And that, of course, made one side of the chair lower 
than the other side, didn't it? 
A. I don't know. I sat down in the chair and started rock-
ing. 
Q. When you sat down you didn't notice any difference in 
the elevation of the two sides of the chair? 
A. No. I sat down and started rocking. Probably if I 
had sat in the chair three or four minutes I would have no-
ticed it. 
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Q. And you didn't notice any missing rocker when you 
sat down? 
A. No. 
Q. Although it was broad daylight? 
A. No; I didn't look down to see if it was on or off. It 
is the only way I would have had to know. I was never taken 
out of the chair until I was brought up. I fell back and one 
of the g'Uests said, "Bring her up in the chair," and I was 
brought up in the chair, and I looked down .. I had no idea 
what would make me rock like that unless there was something· 
wrong with the chair. 
Q. Let's go back to the chair when you sat down. When 
you seated yourself did you feel any difference in the eleva-
tion of the chair? 
page 37 ~ A. No. If I had felt it was not level I would have 
g·otten out. , 
Q. And up to the time you started rocking back you felt 
nothing? 
A. No. I didn't sit down and go around .like this (indicat-
ing), but sat down and started rocking· like I would in this 
chair. 
Q. ,vhen you started rocking did you experience ~my dif-
fieulty in rocking? 
A. I didn't have time. The only experience I had, when 
I went back on the bushes I felt my spine give. It was done 
like that, very quickly. 
Q. You had no difficulty in rocking·? 
A. There was not any rocking to it. I just rocked right 
over. I didn't sit like this, or rock like this, but rocked 
right over. 
Q. You didn't try to pull yourself back? 
A. I tried every way, as Mr. Rutty would say,, to grab I10ld 
of something·. 
Q. You went back without any difficulty f 
A. Quick, like that. . . 
Q. Did you ever see any part of the rocker on the chair? 
4~ •• Then? 
Q. Yes. 
page 38 ~ A. I don't understand that. 
Q. Did you ever see what you claim was the 
missing rocker, any part of it? 
A. After the accident? 
Q. Yes. 
A. The chair was there next day without a rocker on it. 
Q. ,v ere you downstairs on the veranda the next day? 
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A. I went to Dr. Woodhouse 's the next morning and the 
chair was still there. 
Q. Did you call anyone's attention to it? 
A. No. I didn't know how bad I was injured, and I was 
too upset ancl excited. 
Q. The reason you didn't call anyone's attention to the 
chair or its condition was because you were so upset and ex-
cited1 
A. Going to the doctor, yes, I was. 
Q. You called Mrs. Radcliffe and told her you wanted to 
go to the doctor Y 
A. Yes. Even if you are excited you will call for help. 
Q. Did you tell her the rocker was entirely off the chair? 
A. Miss Kirby came up that afternoon and she said, 
"' Honey, I didn't know you were hurt''. I explained it to her. 
_She said that a gentleman or man "Is coming· up 
page 39 } here. Don't tell him the rocker was off.'' She 
went downstairs to the kitchen and so she come 
back up and she said, "You can tell him". She went back 
and come back, come back up again, and said, ''Don't tell 
·them -that the rocker was off". I said, "Miss Kirby, I am 
going to tell the truth; I am going to tell the truth''. 
Q. You were downstairs the next morning? 
A. No-I went to Dr. Woodhouse. 
Q. Mr. R1-1tty and -Mrs. Radcliffe went with you! 
A. No, her daughter. 
Q. Miss N orelwa ! 
A. Yes. 
Q. And you went across the veranda f 
A. They were holding me. Mr. Rutty took me into Nor-
folk and I was almost crippled. I could ha.rdly walk. I cer-
tainly had pain, and could hardly get around. I am telling 
tho truth. 
Q .. You stayed there a month and 11 days after that time, 
and did you ever inquire about the rocker, what became of 
it, 
A. No, I didn't, I just didn't. 
Q. Did you ever call the attention of any of the other guests 
in the hotel to the rocker and its condition t 
· A. Other guests called attention to me. I didn't know how 
to get witnesses or anything. I didn't know I 
page 40 ~ would ever come to this. I didn't know I was go-
ing home and going to the hospital. The guests 
wculcl come up to me and say, "You are pretty calm", and I 
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. said, ''I want to get well. I didn't know I was hurt this 
bad''. · 
Q. Yon must have known quite a number of guests there? 
A. They were. transients, here today and gone tomorrow. 
Q. To none of them did you state what was wrong with 
rocker or what its condition was f 
A. Both the Deshields girls, who were teacl1ers in Ports-
mouth. they knew about it. 
Q. A re they still teachers over there f 
A. Yes; Eleanor Deshields-
Q. Have you summoned them here as witnesses¥ 
A. No. 
Q. You say you fell entirely off the veranda Y 
A. I went back over the veranda. My feet come up even 
with it., and it made a hole through the shrubbery. 
· Q. What you are saying is you fell to the ground? 
A. I was never out of the chair. It was about this much 
distance (indicating) from the shrubbery. It is harder than 
cement, the roots of the shrubbery. 
Q. Did you fall on the roots? 
A. I say when I went down through the shrubbery. The 
flowers grow from the ground, and you call them roots. 
Q. Do you know you fell on the roots or on the 
page 41 ~ ground? . 
A. Call it shrubberv then. 
Q. In the month and 11 days .. that you remained a g11est 
there, did you ever look at the place and state where you fell? 
A. Yes. The shrubs were pushed apart where_ the chair 
went through. 
Q. You tell t.he jury without qualification that you fell 
clown off the veranda and down through the shrubbery to the 
gronndf 
A. Yes, went back. 
Q. Entirely off the veranda. Y 
A. Yes, I was off it in the c.hair. I was brought up in the 
chair. .Another g·uest, and I don't know who it was, anc.1 
Mr. Rutty, held the chair on each side. · 
By the Court: 
Q. How high was the floor· of the veranda, or the veranda, 
from the ground; have you any idea i 
A. Oh, it looked like to me the floor was about-say four 
feet. 
Q. Four feet V 
A. I would say about three feet. 
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By Mr. Ashburn: 
Q. There is 110 doubt of the fact that Mr. Rutty is one of 
the two gentlemen who helped you up? 
A. He did. 
page 42 ~ Q. He was a guest in the hotel like yourself 1 
A. v,.r ell, I imagine he was a friend of Miss Rad-
cliffe. 
Q. He was very much interested in your welfare? 
A. He took me in and I appreciated it. 
Q. He rode you in his car down to Dr. Woodhouse 's of.flee 
the next morning i 
11 .. Yes. 
Q. And afterwards., at your request, he brougl1t you into 
Norfolk? 
A. I asked Miss Deshields to go with me, and Miss Norelwa 
Radcliffe asked him to take me in. 
Q. And he did? 
A. Yes. 
Q. You never looked at the chair after that night, you say? 
A. You see I was in bed afterwards. 
Q. After you got up you wel"e not interested in it prob-
ably! 
A. T t was not there. After I got up I stayed very little 
afterwards on the porch. 
Q. This chair had the general appearance of the other rock-
ing chairs on the veranda ? 
A. It was a little low rocker. 
Q. The same sort of rocker as the other porch chairs 7 
A. It was rather small. 
page 43 ~ Q. But a porch rocking chair Y 
A. Yes. 
Q. There were any number of other similar rocking chairs 
on the veranda 7 
A. Yes. 
Q. This end of the rocker would not mean anything to you, 
I imag'ine, because you say you never saw it? 
A. No. 
Q. You never saw that¥ 
.A.. No. 
Q. And don't know anything about it at all? 
A. No. The chair I sat down on had no rocker on it at all. 
They tried it the next morning and even Miss N orelwa wai.:. 
trying· to see whether that is true, and I cannot understand 
it, and Mr. Rutty-we both looked rig·ht down, and he know}: 
as well as I do that there was, not even a splinter of a rocker. 
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By the Court : 
Q. W-as it a rocker similar to that one (indicating)? 
A. I don't know whether I would even know if it was prob-
ably. Probably it was. After a storm they had a lot of 
broken furniture around. I don't know whether that would 
be part of it or what it was. 
By :Mr. Ashburn: 
Q. Now, Mrs. Moehlman, why did you remain 
page 44 ~ f.or -a month and six days, or a month-
A. And 11 days. 
Q. Why did you remain there for a month and 11 days 1 
A. I expected to stay that long when I came, and when I 
was hurt-the day I went in to Dr. Hudg·ins he said that treat-
ment by heat would be bound to help, and I was trying to 
stick it out until I bad planned to go home, which I did, but 
I didn't get any better. I was forcing myself to go out. 
When you look at my X-rays you will see. The first time I 
got up after I stayed in bed for a week and started to walk.~ 
I went sideways. If you will look at the X-rays you will see. 
My spine was pulled to the side. 
Q. You were emotionally upset during the summer, were 
von notf · 
· A. If I was it had nothing to do with my fall off the chair. 
Q. Were you, or not¥ · · 
A. No. 
Q. Were you having· some difficulty with your husband at 
the timeY 
A. No. vVe are very happy and always have been. 
Q. Were you at that time having some difficulty? 
A. W e\l, now, we were living together when I left and we 
are living together now, and always have been living to-
gether. 
page 45 ~ Q. I understand that, but I was inquiring as to 
whether you were disturbed or upset. Is that the 
fact? 
A. I may have had a little difficulty, but it had nothing to 
do with the broken chair. 
Mr. Maupin: I don't think that has anything to do with 
tllis case. · I certainly don't want to keep out any relevant 
testimony, but it seems to me this is irrelevant. I think it 
has gone far enoug·h. 
Mr. Ashburn: The question is directed to the mental con~ 
clition of this lady. 
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Mr. Maupin: Itis not relevant to the inquiry here. 
4t · 
Mr. Ashburn: It may be. The type of injurv she says 
she has may be largely imaginary. · · ., 
The Witness : I think my X-rays will take care of that. 
By Mr. Ashburn: 
Q. Did you know Mrs. Hodges, who was a guest there Y 
A. She was .a friend of Mrs. Radcliffe and a practitioner, 
I think. 
Q. A practitioner of what kind? 
A. Christian Science. 
Q. ,v as she a friend of yours f 
A. She was there a couple of days and I talked to her 
a~d told her about my back., and asked her to treat m~ in her 
way .. 
page 46 } Q. Did you consult her and ask her to treat you¥ 
A. Yes. When she told me she was good at it, 
I wanted anything I could get to help· me. 
Q. Did she treat you? 
A. I think she did in a quiet way. 
Q. Wbat was her method of treating you? 
A. Prayer, I :guess. · 
. Q. You had consulted Dr. Woodhouse? 
A. If you had bad as much pain as I had, you would have 
done anything.. · 
Q. Dr .. "V\7 oodhouse is a medical doctor! 
A. Yes, 
Q. And Dr. Hudgins is an osteopath! 
A. Yes. Dr. Woodhouse-I didn't get any relief from bim .. 
I went to a doctor in osteopathy. I understood they were good 
for bones. 
Q. You quit the medical doctor and went to an osteopath, 
and then you called on. the Christian Scientist; too? 
A. Mrs. Hodges was a friend of Mrs .. Radcliffe and Miss 
Kirby, a Christian Science practitioner. Mrs. Radcliffe said 
it might help me a little. I think that anybody in any illness, 
if n11ybody can help them through prayer, they would take 
it. I didn't think there would be anything against that. 
Q. "\Vhen you left the Idlewyle you were on the 
1mge 47 ~ best of terms with Miss Kirby, were you noU 
A. I certainly was, and with Miss Radcliffe, 
N orelwa, I have no feeling at all against them. 
Q. You apparently gave no indication of being- injured t 
.A.. Yes. Miss Kirby came out to the bus and said, "Honey, 
l am sorry this happened to you''. 
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<~. You had been up and about since the day following 
turning over in the chair Y 
A.. No. Dr. Hudgins made a couple of trips out to see me. 
Ile made a trip or two out to the hotel and saw me in bed. 
I was in bed a week before I went in to the office. I went in 
on a trip and got so much worse that they called him and 
he came out to the hotel and gave me treatment there., and he 
said to stay in bed a week, and then I did .and be took X-rays 
at the office. 
Q. You turned over in the chair Sunday evening¥ 
A. Yes. 
Q. And Monday morning you went to Dr. ·woodhousc¥ 
.A. Tuesday night-it may have been Monday night, and 
~ruesday I went in to Dr. Hudgins. 
Q. You walked in to Dr. Woodhouse without any assist-
ance? · 
A. We drove up to the curb and it was about three or four 
feet from his office. I was there just a little while, and you 
don't know how much it hurt me. 
Q. He examined you Y 
page 48 ~ A. Yes. 
Q. You showed no apparent indication of. any 
pain? . 
A. If I had not I would not have gone to Dr. Hudgins. If 
Dr. Woodhouse 's strapping me had not hurt me I would not 
have torn it off. Dr. Hudgins said he should not have 
strapped me, that it would not be the rig·ht thing to do. 
<t. Dr. Woodhouse finished his treatment of you and yon 
walked out to the car alone and unassisted f 
A. That is right. I had to get in. 
Q. You were fully dressed? 
A. Yes. 
Q. You went back to the hotel and remained up and about 
the place all day 1 
A. No, I didn't. I went to my room and stayed in my room, 
and Columbus brought my meals up. Dr. Hudgfos ordered 
me to bed for a week, and a short time I went down and got 
my meals and went back up. 
Q. Did you ever have any temperature? 
A. Yes, and spit blood, too. 
Q You did spit blood Y 
A. Y~s, hemorrhage, and I had a temperature wl1en I went 
borne. 
Q. In whose presence did you spit blood Y 
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.A. I :did :a11 I could to take care of myself. 
·Q.. What doctor formd that you had any temperature? 
A .. Dr. Judy. 
page 49} Q.. That is another doctor you consulted? 
A. Yes. Your aoctor .a:idn 't .take my tempera-
t.ure. 
Q. Did Dr. Woodhouse take iH 
.A .. No. 
'Q. Did Dr. Hudgins take it 1 
A. Yes, and found I had some temperature. 
Q. Is he here today? 
A. I understand he is in the Armv. 
Q. He has an office here in N orf o]k. Diel you make any 
cff ort to have him Y • 
.A.. Yes, I tried to get liim. 
Q. Did you try to have him summoned as a witness? 
A.. I lookea in the telephone book and there was no of- · 
flee? 
Q. When did you loold 
A. Yesterday. 
Q. That was little late to make anangements to get Dr. 
Hudgins for the trial today? 
A. No. In my town the doctors always come when they are 
called. ~f you have a telephone book I will show you where 
I looked. . 
Q. ~ut your attorney has b~e11 in charge of this case, and 
if he lived in Norfolk he could have summoned him? 
A. I can look in the telephone book and show 
page 50 } you where I looked under osteopaths. 
Q. So there is no one here today who has ever 
seen any indication that you ever had any temperature at 
alH 
A. Down at the beach T 
Q. Yes. 
A. I guess they didn't. · 
Q. Now, Mrs .. Moehlman, you say that when you went back 
to Ohio Dr. Judy advised that you go to the hospital, and that 
the treatment he gave you was a manipulation? 
A. That is wl1at they call it. 
Q. And he only gave you that treatment once, didn't he 7 
A. You would not hardly live through the second one, I 
don't think. 
Q. He simply took his hand and put pressure on your back 
where you said you felt paint . 
A. 1 ~ was under anesthetic for an'hour and a half. 
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Q. You took Dr. Judy's deposition out in Ohio to reatl it 
here?' 
A. You had a representative there, I think. 
Q. It was taken¥ 
A. · Yes. I was not present. 
Q. In his testimony did he say anything about your being 
under an anesthetic T 
A. I don't know about his deposition. I don't 
page 51 ~ even know. 
Q. · That was done the first day you went to the 
hospital? 
A. Yes. 
Q. And there never was any other treatment given you? 
A. That is the treatment I got. In other words, it was a 
broken back. Look at the X-rays. 
Q. You say it was a broken back Y 
A. In other words, they would call it a broken back. 
Q. Dr. JudY. didn't call it that! 
A. He did admit it. 
Q. What?. 
A. He admitted it when I come through the anesthetic, 
that ''You had the worst smashed up back. I would call this 
a broken back. '' I said, '' I will be all right 1'' and he said, 
"I think you will be all right. I will have an X-ray taken 
when you are able.'' I was taken to the hospital in a few 
months or weeks and had an X-ray, and put under manipula:-
ti.on to get my spine all rig·pt. 
Q. In his testimony he said you had arthritis t 
A. I have had it since May, just started. That is what 
they think my pain is now, from this inflamed coll;dition. 
Q. He said in his testimony that you had arthritis of the 
joint. 
A. Since May. 
Q. He said it could have been caused by falling 
page 52 ~ and could have· been caused by a lot of otheiw 
things, that he didn't know what it. was caused by. 
l\Ir. Maupin: It seems to me that the doctor's testimony 
can very well wait until we get the depositions in. 
Mr. Ashburn: She volunteered what the doctor ~aid to 
her. 
Mr. Maupin: She has said she didn't know what was in 
the doctor's deposition. 
The Court: I think it might be better to wait, l\Ir. Ash-
burn. 
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Mr. Ashburn: She volunteered the statement. I think, 
on cross examination, I have .a right to inquire whether he 
made any other. statement. · 
The Court: If she knows, I think she can answer the ques-
tion. · 
By Mr. Ashburn: 
· Q. Did he tell you that what you bad was arthritis t 
A. Did who tell me that? 
Q. Dr. Judy! 
A. In May iu this acute attack I had, I could not under-
stand why I should have so much pain. He said, '' You know 
you have got arthritis.'' 
Q. Didn't he tell you in August of 1941 that his diagnosis 
was that yon had lumbosac.ral arthritis? 
page 53 } .A. I never heard him say that then. All I know 
was in May when he told me that 
Q. For what did you require any nurses, Mrs. 1\foehlman 1 
A. If you were in as much misery as I was, the only re-
' lief you could get was to have someone change you., your 
position, once in awhile, just for relief from the pain and 
suffering .. If you. have never bad a manipulation, you don't 
]mow what it is like. When I got through with the anesthetic 
my pain and suffering was intense. Apparently the manipu-
lation must have been rougn, and if I hadn't needed them I 
would not have had them, the nurses. I was not just suffer-
ing in an ordinary case. I was very si~k. 
Q. Going back to tbe first day or two you were in the l1os-
p'ital, Dr. Judy gave yon a manipulation. when you first ar-
1·ived? 
A. Yes. 
Q. And after tbat he gave you no more treatment? 
A. There was no more treatment. If you are lying still-
Q. If you will answer the question we will get along better. 
A. If you are lying still, you don't move, you can't move, 
and you have to have someone to move you to make you 
more comfortable. 
Q. He gave you no more treatment? 
page 54 } A. No. Just being in one position-
Q. And he gave yon no medicine! 
A. Yes. I asked for hypodermics when I was in so much 
}Jain. 
Q. You had no temperature f 
A. They don't give you the records of the hospital., but 
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I had hypodermics, two during the night usually and one in 
the daytime, just when I was suffering so much ,pain. 
Q. Was that on the Dr. Judy's ordersf 
A. Yes. The nurse don't give them unless he ·orders them. 
Q. Isn't it strange that in his testimony here he doesn't 
say anything about itY 
A. It is understood that after an operation they g·ive them. 
Q. An ·operation is performed by a surgeon who makes an 
incision 1 
A. Well, we will say manipulation. I will say manipula-
tion because that is the word .for it. 
Q. The hospital l1ad regularly employed nurses? 
A. Floor nurses., I understand. 
Q. But you employed three special private nurses? 
.A. I was sick enough for four of them and I had them. 
Q. They were just to wait on you? 
A. Yes. 
page 55 } Q. To wait on you and do anything you wanted 
done? 
A. You mean a luxury f I was in pain. If you had your 
feet strapped down on a board and you could not move; you 
would want some relief, and you need relief. I can't ex-
plain how much you suffer when you are tied down and .can't 
move .. I was plastered down and· tied. 
Q. You considered it necessary to have private nurses 24-
hours· a day Y 
A. I did. I didn't have them wl1en I went home. ,vhen 
I was able to move my limbs and turn, I didn't have them. 
Q. Mrs. Moehlman, if you had looked at the rocking chair 
before sitting in it, it would l1ave been open and obvious 
to you that there was no rocker on the right-hand side of t]1e 
chair? 
A. I didn't get that. . 
Q. Do you think, if you had looked at the rocking chair 
before yon sat in it, it would have been apparent to you tlmt 
there was no rocker on the rig·ht-hand side? 
.l\.. Mr. Ashburn, I think, if I l1ad gotten down and come 
around on the right-hand side and looked, yes. I would have 
Imd to walk on the other side. 
Q. You can see a rocking chair normally. There is noth-
ing there to ohHtruct your view. 
A. I don't think vou would examine evcrv clmi r vou were 
sitting down in. . . 
pag·e 56 ~ Q. And you think, the reason you didn't see it 
is because you didn't look? 
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'A. I took it f.or granted. .. 
Q: And {bought. th~ chair was. all rig·ht? . 
A. Yes. That is 'Yh~t I ;Vasi going· ~o use !t for. 
<i. You sat do~ in 1t without loolnng at 1ty , . 
·: A .. That is right. I · 
c · Q: Had you have. looked at it you could have seen its co_11,. 
clition? I 
· .A.. If I had gotten down and e~amined the. c11air, yes,. but 
I didn't examine .it. · . . \ . · 
. Q. Don't you think., if the r~oking cha.ir was sitting 10 or 
15 feet froin you on the verand~, on the porch, an.d. you have 
nothing to obscure your view, if you had looked at it and it 
,iad no rocker, the condition woq1d be apparent to you Y 
A. I sat down there and m~ gir 1 was . Iecking her bicycle 
anc.l my mind- was not .on examining. the .chair. . . . 
. Q. Vlbat you mean is you dicln 't look :at iH . · ... 
. A. No. I didn't look at the I bottom of the rocker until" I 
was brought up, and I immediately glanced down and there 
was no rocker. on it. . I ~ . · - .. 
. 'RE-DIRECT EiAMIN~TION. 
. I • J3y Mr. Maupin: . . • .. 
Q. The question *as ask;ed you about M_is_s 
page ·57 r Eleanor Deshields. Have you talked to her? 
. . . A. I talked to he-r. twice since I have been down 
here. · · I · . · . 
. . Q. vVh~t is her cQndHion with-regard to health f . -
A. Catherine is in bed ill, has been having a heart condi-
tion. EleMor is teaching, and the said she would be glad-
... Mr. Ashburn: I object to w at someone told her.· 
;By.Mr. Mau,pin:. 
Q. Is it possible to get Miss leanor Deshields here in her 
physical condition f .. 
. The,Court: I didn't hear- l\f . Maupin's question . 
. Mr. Ashburn:- He asked hel whether she had talked to 
l\il~ss Deshields i?J P~rtsmouth s nee she ha~ ~een down here, 
and what she said wit11 respect o her cond1t10n. 
The Court : I sustain the obj ction. 
Mr. Maupin: That is not enttrely correct. I merely asked 
:M:rs. Moehlman why Miss Des 1ields was not summoned as 
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a witness. I am trying to show what her physical condition 
is and why she was not summoned. 
Mr. Ashburn: All I asked her was whether or not she bad 
summoned her. 
By Mr. Maupin: · 
Q. Why is Miss Catherine Deshields not here? 
.A. She is ill in bed with a heart condition. Eleanor 1s 
teaching school. · 
page 58 ~ Q. When did you get to Norfolk this time 1 
A. I got in Norfolk Monday around 12 :30. 
Q. Did you consult with your lawyer with regard to Dr. 
Hudgins? 
A. I talked to you personally yesterday when I went over 
the case. 
Q. vVere either you or I able to locate Dr. Hudgins in the 
City of Norfolk f 
.A. No. I think I mentioned to vou that I had looked and 
could not find him. If I had a tefephone book I could show 
vou where I looked. 
· Q. He could-not be located? 
A. No. . 
Q. Is he in practice in Norfolk now? 
A. No. 
Q. Mrs. Moehlman, tliat chair that you sat in was, as you 
testified, with its back to the ocean at the far side of the 
porch. How many chairs, would you say~ were approxi-
mately in the same situation there; that is to say_, on the left 
of the doorway facing the inside of the building? 
.A. There were others there. 
Q. Any facing the same way that this chair was? 
A. I would say three or four. They always had a good 
manv chairs around. 
~ Q. _Was this chair in the same line with others 
page 59 ~ or out of line? 
A. No-just from recollection; they were not 
outstanding in any way. 
Q. In a row? 
l\ .. Yes. 
(~. All in a row? 
A. Around. I think there were some in the back on the 
side. 
Q. This question is confined to the chairs between the end 
of the porch, the north end of the porch, and the pillar at the 
door. You say there were three or four chairs there? 
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A. Yes. 
Q. Was this any closer to the edge of the porch than any 
ot]1ers Y · . 
A. No, all about the same. 
Q. All the same 7 
A. Yes .. 
Q. Those chairs were pretty close together? 
A. Yes. They had quite a few chairs. 
Q. Was there anything to call youi· attention to this chair 
anv more than any others? 
.A. No. . 
Q. Now, Mrs. Moehlman, what time did you get up morn-
ings when you were down at the beach before the ·accident? 
A. I got up pretty early. I used to get up and 
page 60 } have an early breakfast. I was always in bed· 
early. I didn't go out. · · 
Q. How often was the porch cleaned off t 
A. I think they cleaned it every day, every morning. 
·Q. Did you ever see anybody cleaning it in the mo ming? 
A. Yes. I ha,re been out there when Jim was cleaning it. 
Q. vVho was Jim? 
A. He was a colored fellow. He would clean .Judy's 
l)icvcle. Q. ,!\7 as he one of the ·employees of the hotel 1 
A. Yes. He had a little house around there he slept in, 
and had been with them for years, I g'lless. 
Q. When be cleaned the porch would he move chairs 
around? 
A. Yes. 
Q. vVhv was it necessary to clean tl1e porch once a clay~ 
A. The men would be smoking in there evenings, and they 
l1acl it cleaned every day. I talked to Jim in the morning-
Q. Did Miss Kirby ever say anything about Jim regard-
ing this chair, any statement about Jim and this chair? 
l\fr. Ashburn: I object to leading questions. 1\fr. Maupin 
continually is directing· the witness' attention to the answeTs 
lie wants to receive. 
l\Ir. Maupin: I don't know how else to ask it. 
The Court: I overrule the objection. 
page 61} 1\fr. Ashburn: We save an exception. 
A. It was around the 4th of July and they had a big crowd.· 
and Miss Kirby said to me the only way she could think that 
the chair wou1d be broken W,as not by the guests, but people 
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walking up and down the boardwalk would come in and be 
kind .of ·resting in the shade., and Jim would have looked 
after it, imt Jim was away, wasn't there. 
JUDY MOEHLMAN, 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows: 
. . 
Examined b.y Mr. Maupin: 
Q. Your name i.s. Judy Moehlman, isn't it¥ 
A. Yes, sir. 
Q. Talk Joud enough so these gentlemen ca:µ _hear you. 
~- ;\.11 right. I • • • 
Q. You are the daughter of ifrs. Moe11lman who has just 
· been on the witness stand, a-re.n't you f 
A. Yes, sir. . 
Q. Were you with your .mother down at Virginia Beacl1 in 
the summer o.f 1941 T 
· A. Yes,-! was. 
page 62 ~ Q. How. old are you now, Judy f 
A. Twelve. 
Q. Wh~n .will you :he .la? I •• • 
A. N~xt February. 
Q. Theh in. the .summ.er Qf 1941 you were 11, w~re you Y 
A. Yes. . . . . 
Q. Do you remember when your mother and you went clown 
to the beach that. ye~r, and. how long· you stayed? 
A. Yes. 
Q. Can. you tell the jury Y . . 
A. Well, we went down there...,....,..I believe it wa~ in ,June anc~ 
we stayed there for around two months. ·· · · · 
Q. Were. you on the porch when your mother had a fall in 
a chair or from a chair 1 . 
A. Yes, I was. 
Q. On Sunday;, evening! 
A. Yes. 
Q. After din_ner Y 
A. Yes. . .. . . 
.. · Q. Wb~L we.~e ~.ou. qpjv-g· on 1t}1e po1:~h.,: J u~,r .? . ., 1• - • ~ • A. I was nxmg ·my bike. I had my· bicycle down at. V1r-
g'inia Beach, a_nd. it happen~d. to .. be,. OD: the pGrcl): _and l. wa.~ 
locking it. . . : . . .. . . . . . . , 
Q. Did you and your mother come out on the porch at tl1e 
same time that evening or at different times¥ 
page 63 ~ A. I came out ahead of my mother. 
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Q. And you unlocked your bike? 
A. Yes. 
51 
Q. Did you see your mother when she sat down in the chair? 
A. No. 
Q. Did you see her after she had fallen t 
A. Yes, I did. 
Q. Where was she when you saw her? 
.A .. She was in the bushes, in the shrubbery. 
Q. "\Vas she still in the chair or had she fallen out of the 
chair? 
l\. No, sir; she was in the chair. 
Q. How did she get back up on the porch? 
A. Some men helped her up in the chair. 
Q. In the chair? 
A. Yes. 
Q. Did they bring the chair and your mother up together? 
A. Yes. 
Q. Had you ever noticed the chair particularly before the 
time your mother was hurt? 
A. I had noticed it on Saturdav before. 
Q. This was :Sunday. ·what time on Saturday had you no-
ticed it? 
A. After lunch. 
page 64} Q. "What made you notice iU 
A. I came out on the porch after lunch and sat 
down in a chair and I noticed it felt sort of funny, and I looked 
down and saw no rocker-saw tl1e rocker was off on the side. 
Q. Was the rocker split or off entirely? 
A. Off entirely. 
Q. No rocker at all on that side of the chaid 
A. No. 
Q. Did you say anything· to your mother about one of the 
chairs having a rocker off? 
A. No. 
Q. Before your motller was hurt, Judy, did she go in tlw 
water? 
A. Yes, sir, she did. 
Q. Or take walks, anything- of that sort 1 
A. She did. Every morning sI1e would always take a long 
walk. 
Q. Did she engage in. any sort of athletic exercise l 
A. Yes. 
Q. What? A:. Bowling. 
Q. Did she bowl with you or did you bowl with her? 
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A. Yes., sir, I bowled with her. 
Q. How often.would she do thaty 
· A. About every day. 
page 65 ~ Q. After she was hurt did she go on any more 
walks? 
A. No. 
Q. Did she do any more bowling? 
.A. No. 
Q. Did she go in the water any more? 
A. No. 
Q. You have lived with your mother all of your life, have 
you? 
A. Yes. 
Q. Since you went home in the summer of 1941., and after 
your mother came home from the hospital, have you been 
there every day so that you could notice bed 
A. Yes. 
Q. Was she able to do her own l1ousework before she was 
hurt? 
A. Yes. 
Q. Did she lie down in bed in the. daytime before f 
A. No. . 
Q. Has she been able to do any housework since she was 
hurU 
A. No. 
Q. Does she lie down in the daytime nowY 
A. Yes. 
Q. ·when does she lie down in the daytime! 
A. She lies down very often. She will stay up 
page 66 ~ a little while and then she will lie down again. She 
doesn't stay up very long at the time. 
Q. Do you know whether or not she was in bed any time 
at home after she got back from the hospital f 
A .. Yes. 
Q. When was that Y 
A. Rig·ht after she came home from the hospital. 
Q. Do you remember whether or not she was in bed at any 
time in warm ,veatherY 
A. Yes, she was. 
Q. How long was she in bed at that time, do you remember f 
A. Two weeks. 
Q. ,vho treated her then, what doctor? 
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CROSS EXAMINATION. 
Bv Mr. Ashburn: 
.. Q. Judy, you say you kept your bicycle on the veranda 
there? 
A. Yes, I did. 
Q. You say that you didn't see your mother sit down in 
the chair? 
A. No. 
Q. And you dicln 't see her fall? 
A. No. 
page 67 } Q. And when you did see her, when your atten-
tion was attracted to it, you tell the court she was 
entirely off the porch and in the shrubbery? 
A. Yes. 
Q. Who was helping her up? 
A. There were some men sitting· around there on the porch 
and they were helping her up. 
Q. Was Mr. Rutty oneY 
A. I think so, yes. 
Q. You knew Mr. Rutty? 
A. Yes. 
Q. As a· guest of the hotel, you had seen him there? 
A. Yes, probably. 
Q. How did he help her up f 
A .. He jumped over the hedge and helped her up in the 
,chair. ' 
Q.. You mean he just lifted your mother and the chair to-
gether back on the porch? 
A. Yes. 
Q. Right where she fell off! 
A. Yes. 
Q. He didn't take her around and bring her up the steps? 
A. No, he didn't. 
Q. How could he do that if she was in the 
page 68 ~ shrubbery, Judy! 
A. He leaned over the shrubbery. 
Q. He leaned over t~e shrubbery? 
A. He leaned over the shrubbery and lifted her with the 
aid of some other man. 
Q. He was down on the g-round? 
A. Yes., he was. 
Q. You are positive of that¥ 
A. Yes. 
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Q. tT udy, you ~ay that on Saturday you noticed a chair on 
the veranda without any rocker on iU 
A. Yes, I did. 
Q. That was the day before Sunday evening Y 
A. Yes. 
Q. Did you mention it to anybody 7 
A. No. 
Q. Not a single soul? 
A. No, I didn't. 
Q. You didn't tell them at the office that tliey had a chair 
on the front porch with no rocker? 
A. No, I didn't, because I thought it would be fixed. 
Q. "\Vhy did you think it would be fixed t 
A. There was a man that cleaned off the porches every 
day and I thought he would notice it and have it fixed. 
Q. You thought about all of that when you saw 
page 69 ~ there was no rocker on it? 
A. Yes. 
Q. So nobody knew the rocker was off except you 1 
A. I just imagine. 
Q. You have a good imagination, have you? 
.A. Yes. 
Q. You didn't take the trouble to mention it to anybody! 
A. No, I didn't. 
Q. Who is the man you say cleaned the porch? 
A. Jim. He was a colored man that worked around the 
hotel. 
Q. Do you know l1is· last name f 
A. No, I don't. 
Q. Do you know what he looks like? 
A. He was a fairly old man and small. 
Q. And this was in the daytime, Saturday, that you saw 
it, 
A. After lunch. 
Q. Where was the chair at that timef 
A. In the same place tl1at it was on Sunday. 
Q. "\Vbere was it with respect to the door where you come 
out of the building? 
A. To the left of the doorwav. 
Q. And it had been sitting there, according; to you, for a 
day and a half in that position t ~ 
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NATHAN GETZ_, 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows : · · 
Examined bv Mr. Kellam: 
Q. Will you give your name, where you live, and your oc-
cupation? _ 
A. N. II. Getz. residence 3112 Bapaume Avenue, employed 
in the offiee of Mr. I. W. Jacobs, in Norfolk. 
Q. Are you an attorney? 
A. No, I am not. 
Q. Did you have occasion to call on Mrs. Moehlman in 
.July of 1'941 Y 
A. Mr. Kellam, I don't believe I called upon Mrs. l\foehl-
man in July. 
Q. Did you call on her while she was at the beach during 
tlrnt summer? · 
A. I stopped by the Idlewyle once, yes. 
Q. Where did you find her? 
A. Mrs. Moehlman was in bed at the time. It was quite 
late in the evening when I called. 
page 71 } Q. Suffering considerable pain T 
A. It was not obvious. 
Bv the Court : 
··Q. I didn't hear that. 
A. It was not obvious. I didn't notice that she was in 
any particular pain. 
Q. Where was she at the time¥ 
A. She was in her room at the Idlewyle. 
Q. Lying down Y 
A. Yes, sir. She was resting in bed. 
By Mr. Kellam: 
· Q. In bed and undressed Y 
A. I am inclined to believe that she was undressed. I don't· 
recall definitely. I was there only a few minutes. 
Q. Did you suggest that she see Dr. Stroud? 
A. Yes, I did. Yes, I did sug·gest that she see him. 
Q. Do you know when that wast 
A. I don't recall, Mr. Kellam. 
Q. Can you ref er to any records and tell us? 
A. No, sir. I imagine that was within-I would say H 
was within ten days subsequent· to the time she complained 
of having fallen at the Idlewyle out there. 
Q. Within ten days after she hnd fallen? 
' 
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A. That is purely a guess. 1 haven't got any records with 
me. 
page 72 ~ Q. You haven't got your records with you~ 
A. No. 
Mr. Ashburn: I move the court to strike out this testi-
mony as not responsive to any issues in the case, and instruct 
the jury to disregard it. 
Mr. Kellam: vVe are trying to show the condition of this 
lady. In his opening statement he said that she was up and 
walking around going· to dances, and we are trying- to show 
by him that ten days after the time she was injured she was 
in bed. 
The Court: I overrule the objection. 
Mr. Ashburn: I save an exception and would like to state 
my reason for it in the record definitely later. 
Mr. Maupin: If your Honor please, I l1ave some medical 
depositions he1~e which I will read. 
Mr. Ashburn:. Could we take a five minute recess before WE 
start reading the depositions T They are rather lengthy. 
The Court: Yes. 
page 73 ~ Note : At the close of a short recess, the case 
proceeded. · · 
Mr. Maupin: Is your Honor ready? 
The Court: Yes, go ahead. 
Mr. Maupin: I will omit the Cf;tption. It is the depoRi-
tions of Dr. Richard E. Schneble and Dr. J. A .• Judy, taken 
before V. E. Fischer, a Notary Public, at Dayton, Ohio, ,July 
7th, 1942. 
Note: Objections were made to the following testimony 
of Dr. J. A. Judy: 
DR. J. A .. JUDY 
"Q. From the nature of her condition, as you first saw 
it and subsequently, after she was. released from the hospital, 
what in your opinion would be her capabilities of doing house-
work 01· the normal duties of a wife? 
A. She was not capable of doing them. 
Q. At least at the period she was released from the hos-
pi ta 1 t 
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A. She wasn't able to then. 
Q. What would you say, in your opinion, as to her ability 
to do those things at the present time? 
A. I can only answer from her statements. 
1\fr. Ebeling: Then I object and move the answer be 
stricken.'' 
Mr. Ashburn! I want to insist upon that objection, Mr. 
Maupin. 
:Mr. Maupin: I think the objection was well taken. It was 
hearsay, if your Honor please, so I go to the ques-
page 74 ~ tion at the end of the page there. 
"''Q. Doctor, from your experience in orthopedic practice, 
would it necessarilv follow th~t because of the failure to 
show any abnormality in plaintiff's· Exhibit 4 that the patient 
was absohitely and for all time finally l1ealedt 
.A. It would not. 
Mr. Ebeling-: Object to the question on the ground it con-
cerns probability rather than reasonable medical certainty 
~nd move the answer be stricken. 
Q. Could you state, Dr. Judy, from your eA11erience, 
w11ethe1· or not ~Mrs .. Moehlman will iu the future 1mve any 
disability or infirmity by reason of the injury as shown in 
Plaintiff's Exhibit .2, :as <listing~uishoo. from PJaintiff~s F-LX-
hibit 41 
Mr. Ebeling·-: 1Samc objection to the question as the 1ast 
one. 
A. The future .of a condition of this sort cannot be fore-
told. There may be definite permanent damage done in this 
area. Very frequently there is. 
Mr. Ebeling: M-ove the answer be stricken on the gTouncl 
it is not an answer from the standpoint of reasonable medica1 
certainty. 
Q. Is there any particular reason? 
A. Yes, because of the marked displacement that existed, 
t.l1e stretching of soft parts_, the irritation of weig·ht-bearing 
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services, could cause ma~y different permanent abnormali-
ties. One., persistent traumatic arthritis between the mov-
able joints; two, persistent stretching of the articular liga-
ments and supportive structures, either one of which could. 
produce discomfort in the future. I might add that damage 
to the nerves· emerging from the spinal canal itself could 
have been damaged with degTee of displacement. 
page 75 ~ Mr. Ebeling·: Move the answer be stricken for 
· the reason that it is speculative, conjectural, not 
based on reasonable medical certainty. 
Mr. Ashburn: I think that is a good objection, Mr. :Maupin .. 
Mr. Maupin: I can't go with you on that. 
Mr. Ashburn: Mark the pag~ and ask him to pass upon 
the objection. It is on page 26. · 
Mr. Maupin: I think the end of that is at the top of page 
27. Is that correct Y 
Mr: Ashburn: Yes. 
The Court: The question is as to the probability or dura-
tion of itY 
Mr. Maupin: Yes, sir. 
The Court: I overrule the objection. 
Mr. Ashburn: I think vou had better read that, your 
IIonor. · 
The Court: I overrule the objection. . 
Mr. Ashburn: '\Ve save an exception, sir. That appears 
on pages 26 and 27, from the bottom of pag·e 26 down to the 
middle of page 27. Our objection goes through that pointr 
with a motion to strike. 
page 76 ~ At 1 :30 P. M., a recess was taken to 2 :00 P .. ir. 
AFTERNOON SESSION. 
Met at close of recess. 
P~esent: Same parties as heretofore noted. 
Mr. Maupin: Your Honor, I think I failed to formally 
introduce this sketch this morning. I introduce it now. 
Note: The paper was.marked "Exhibit 2.'' 
Mr. Ashburn: You introduced the depositions, did you Y 
A. Hopson Kirby v. Edna lfoehlman. 
Dr. Richard C. Schneble. 
lfr. Maupin: The depositions and also the exhibits with 
them are introduced. 
The Court: I thought they were introduced. 
Mr. Maupin: I am just making· a formal tender of them. 
We rest. 
page 77 ~ Index. 
page 78 ~ In the Circuit Court of Princess Anne County: 
Virginia. 
JDdna Moel1lman, Plaintiff, 
v. 
(:Miss) A. Hopsoi1 Kirby and (Mrs.) N. C. Radcliffe, De-
f enclants. 
Depositions of Dr .. J. A .. Judy and Dr. Richard C. Schneble 
taken before me, V. E. Fischer, a notary public in and for 
the county of Montgomery, in the state of Ohio, in pursuance 
of the annexed notice, at 406 Harries Building·, 137 North 
Main street, Dayton, Ohio, at 3 o'clock p. m., July 7., 1942, 
to be read in evidence in an action at law in which }Jdna 
l\foehlman is plaintiff, and Miss A. Hopson Kirby and Mrs. 
N. 0. Radcliffe are defendants, pending in the Circuit Court 
of Princess Anne county, Virginia. 
Present: Philip C. · Ebelin~r, Esq., of the firm of Pickrel, 
Schaeffer & E 1beling, 612 Gas & Electric Bldg., Dayton, Ohio., 
counsel for defendants. 
Eugene A. Mayl, Esq., of the firm of :Murpl1y, l\furphy & 
l\fayl, 708 ·winters Bank Bldg., Dayton, Ohio, counsel for 
plaintiff. 
page 79 ~ DR.. RICHARD E. SCHNEBLE, 
a witness, being duly sworn, deposeth and saith 
in answer to interrogatories as follows: 
DIRECT EXAl\HN.A.T,ION. 
Bv Mr. Mavl: 
· Q. What "'is your name f 
A .. Richard C. Schneble. 
Q. And you reside where? 
A. 401 Greenmount boulevard., Dayton, Ohio. 
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Q. And what is your occupation or profession? 
A. Physician. 
Q. How old are you, Doctor! 
A. Thirty-six. 
Q. Where did you obtain your medical education? 
A. St. Louis University School of Medicine. 
Q. You obtained your degree there? 
.A. Graduated in 1930. 
Q. And subsequent to obtaining your degree on gradua-
tion, did you take any other work or further studies? 
A. Yes. Interne, St. Elizabeth Hospital, 1930 and 1931. 
Resident physician, Alexian Brothers Hospital, St. Louis, 
Missouri, 1931 to 1'932. Post graduate in cardiology, Massa-
chusetts General, in 1935. Trudeau School of tuberculosis in 
1936. 
Q. Since 1936 you have been practicing where? 
A. I have been practicing here, 406 Harries Building, since 
March, 1933. 
Q. Do you specialize in any particular type of practice., 
Doctor? 
A. Do internal medicine and in that do the X-ray work for 
our group. 
Q. There are how many doctors associated in 
pag·e 80 ~ the office space which you occupy? 
A. Eight, with one on leave, because of active 
duty with the Navy. 
Q. Do you know Edna Moehlman f 
A. Not personally. I know her as a patient. 
Q. And when was the first that you met her professionally! 
A. 8/25/41, when she was referred to this part of the of-
fice by Dr. J. A.. Judy for X-_ray of the pelvis and lumbar 
spine . 
. Q. What do you mean by 8/25/4H 
A. A ug·ust 25, 1941. 
Q. What did you do after Mrs. Moehlman was referred 
to you in August of 1941 ! 
A. I just X-rayed the pelvis and lumbar spine. 
Q. Do you have the X-rays that you made at that time? 
A. I do, both an A. P. and a lateral view. 
Q. ·what do you mean A. P.? 
A. ,vhere the patient lies on her back, the film is under-
neath the patient and the X-ray tube anterior to the patient, 
with the rays traveling from the tube through the patient 
back onto the film, and the lateral view wlrnre the patient lies 
en ber side and is X-rayed. 
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Q. Will you present to the notary, for the purpose of 
marking for identification the first of these X-rays f 
A. Yes, I will. The X-rays are also identified ·with the 
name, her address and date, right on the X-ray. 
Mr. Mayl: Mark them for identification Plaintiff's Ex- · 
l1ibits 1 and 2. 
Thereupon two X-rays produced by the witness were 
marked for identification as Plaintiff's Exl1ibits 1 and 2. 
})age 81} Q. Does the name of the patient and the elate 
appearing on the X-rays have any siguificancef 
A. It is a procedure in the office that they are placed there 
on the side corresponding to the patient's right side. 
Q. Now I hand you Plaintiff's Exhibit 1 for identification, 
so marked by the not3:ry., an<;l ask you what it is. 
A. That is the A. P. view of the pelvis and lumbar spine. 
Q. And I band you Plaintiff's Exhibit 2 for identification, 
so marked by the notary, and ask you what it is. 
A. That is the lateral view of the pelvis and lumbar spin~. 
Q. What, if anything, does Plaintiff's Exhibit No. l for 
identification indicate 7 
A. I read that as showing good alignment of the vertebral 
bodies. 
Q. Now, as to Plaintiff's Exhibit No. 2, what does that 
indicate 1 
A. I read that as a marked increase in the lumbo sacral 
.angulation, with a narrowing of the posterior portion of the 
lumbo sacral joint, so that they appear to impinge on each 
other in this lateral view. 
Q. Now, boiled down into the language of the layman, what 
does that mean, Doctor 7 
A. In the A. P. view there is good alig·nment of these par-
ticular portions of the lumbar spine, with no abnorma1ity 
noted in the outline of the bones of the pelvis. The lateral 
view shows a narrowing of this space. 
Q. By "this space" you mean what? 
A. T!his space which is referred to as the lumbosacral joint 
space is narrower than usual in the posterior portion, so that 
it appears that this part of the spine referred to 
page 82 ~ as a sacrum is riding up against this fifth or last 
. lumbarvertebral body,, with an increase of this 
angle, as compared to that line. 
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Q. Were any subsequent X-rays taken by you of Mrs 
1\foehlman? 
A. Yes, on June 2, 1942. 
Thereupon two X-rays produced by the witnees were 
marked for identification as Plaintiff's Exhibits 3 ancl 4. 
Q. By whom were the X-rays made in ,June of 1942? 
A. I made these. 
Q. I hand you Plaintiff's Exhibit 3 for identification and 
ask you what it is, Doc.tor. 
A. That is the A.. P. view of the pelvis and lumbar spine. 
Q. And I hand you Plaintiff's Exhibit No. 4 for identi-
fication and ask vou what it is. 
A. Lateral view of the lumbar spine and pelvis. 
Q. Ask you whether or not Plaintiff's Exhibits 1 and 3 
represent the same view f 
A. Yes. One and three are A. P. views. 
Q. And those were taken respectively, 1 in August of 1941 
and 3 in June of 1942. 
A. That is right. 
Q. Doctor, as to whether or not Plaintiff's Exhibit No. 2 
for identification and Plaintiff's Exhibit No. 4 for identifi-
cation are one and·the same view. 
A. They both represent the lateral view. 
Q. Is there any difference shown by your reading·, Doctor, 
of Plaintiff's Exhibits 1 and 3 for identification? 
A. There is no difference in the reading. I still sav there 
is g·ood alignment of the vertebral bodies ~in Ex-
pag·e 83 ~ hi bit No. 3, as stated previously in Exhibit No. L 
Q. Now what, if any, _difference is shown in Ex-
hibits 2 and 41 
A. In comparing Exhibit No. 4 with No. 2, there is a dif-
ference noted in the lumbosacral joint. As previously de-
scribed, there was a narrowing of the lumbosacral joint in 
Exhibit No. 2, whereas the joint space appears normal; tllat 
is.~ that is a definite. spfice now observed between the :fifth 
lumbar vertebra and the sacral body in No. 4, and the in-
creased ang·le of the sacrum ,·vith the lumbar vertebrae is 
not noted in No. 4, as previously described in Exhibit No. 2. 
Q. Do you have any information as to the cause of tl1e 
condition as shown on Exhibit No. 2 ¥ 
A. I don't have the clinical historv. 
Q. You did not treat the patient; did you, Doctor! 
A. I did not. 
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Mr. Mayl: I will ask that the exhibits be introduced into 
evidence as plaintiff's exhibits bearing proper numbers. 
Mr. Ebeling: Object to the introduction. 
Thereupon four X-rays previously marked for identifica-
tion were offered in evidence as Plaintiff's Exhibits Nos. 1, 
2, 3 and 4 and made a part of these cleposi tions. 
Q. Now, Doctor, going back again to the identifying marks 
of the name and the dates on the X-ray films, when are those 
placed upon the film? 
A. The individual is X-rayed and the name is transferred 
by light from a sheet of paper directly onto the film just 
previous to development, and development takes place imme-
diately after the patient has been exposed to the X-ray. 
Q. And was that done in this case! 
page 84 ~ A. That was done in this particular case. 
l\fr. Mayl: I believe that is all. 
CROSS EX.A.MINATJON. 
Bv 1\1:r. Ebeling: 
· Q. Doctor, did you observe the posture of this ·woman? 
A. Casually. 
Q. Did you observe her weight and general physical ap-
pearance! 
A. No ; just in a casual manner. 
Q. Do you know about how much she weighed? 
A. I would hate to hazard a guess on that. 
tl ,ven, is she thin or heavy? 
A. 1 would answer medium. 
Q. Do yon know how old she is or she was at this time ·J 
A. Not definite1y. 
Q. What was her posture? 
..l\.. As I said, that was only casual observation and that 
doesn't enter into our technique of X-raying. 
Q. So you didn't make any particular observation of her 
posture? 
A. No. I made no clinical stuclv of the individual. 
Q. Now, Plaintiff's Exhibits i" and 3, you say, show no 
abnormalities of any kind; is that correct, boiling it down? 
A. Boiling it down to a few words, yes. 
Q. And those are A. P. views? 
A. Yes. 
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Q. Now what doesJhe A. P. stand for? .Anterior or what·? 
A. That is. shooting· the X-ray beam of light from the an-
terior portion of. :the patient' through to the posterior por-
tion, with the film being posterior. 
page 85 ~ Q. It really means anterior to. posterior; isn't 
that rigbU · 
A. That is right. It is the standard position. · 
Q . .And Plaintiff's Exhibits 1 and 3., therefore, show the 
pelvis and the lumbar spine 1 
A. That is right. 
Q. Does it show the sacrum in there? 
A. Yes. 
Q. Does it show the coccyx? 
A. Yes. 
Q . .And from that ang'le, or from the view from which these 
were taken, it shows nothing· abnormal? 
A. That is right. 
Q. The lumbar spine is really five vertebrae, isn't it? 
A. Usually. Occasionally six. 
Q. It may vary¥ 
A.. Occasionally six are observed and very rarely four. 
Q. Five is normal? 
A. Five is the usual. 
Q. And the sacrum is a small triangular-shaped bony mass 
at the bottom of the last lumbar vertebra. Does that de-
$Cribe it adequately? 
A. Not quite triangular. I don't know the g·eomefrical 
term. I think it is trapezoid. Putting· the coccyx onto tl1e 
end of it, does make it more or less triangular. 
Q. And the sacrum itself is part of the vertebral column? 
A. That is rigl1t. 
Q. And the sacrum is the bony mass below that last lumbar 
verkbra? 
A. That is right. ' 
Q. It is really a number of vertebrae fused together, isn't 
"f.l) • . . . . 
1.. ~ 
A. That is right. · 
Q. Aud then right below the sacrum comes the coccyx? 
A. That is right. 
Q. Now, in referring· to Plaintiff's Exhibits 2 and 4, and 
referring particularly to 2, tlie point of abuor-
page 86 ~ mality in Plaintiff's Exhibit 2, you say, is an in-
creased angulation of the sacrum with the lumbar 
vertebrae 'f 
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.A. That is right. 
Q. And by angulation you mean whaU Curvature? 
A. The g,eneral alig11ment of these vertebral bodies with 
the general line of the direction of the sacrum. The first 
line of the lumbar vertebrae with the line of the sacrum, t]10se 
two imaginary lines are at an angle that is increased from 
that whie.h is normally observed. 
Q. Now when you'say, Doctor, ''Normally observed" you 
.are taking a normal person t 
A. Normal standards. 
Q. Isn't it a fact that the angle will vary in different peo-
ple! 
A. It does to a certain limit. 
Q. And that posture has something- to do with that, the 
normal posture of the particular person? 
A. It may. . _ 
Q. Do you lmow what normal is for Mrs. Moehlman as to 
the ang·le of this joint., the fifth lumbar and the sacrum? 
A. I couldn't say that I do. 
Q. And when you say that it is increased, this angle I am 
1·cf erring to, you are using the term ''increased'', are you not, 
in the sense that it is an increase from the normal person! 
A. ]from the normal average. 
Q. So whether or not there was any increase in this ang'le 
in the case of the particular patient, Mrs. Moehlman, ·are 
you prepared to :say! 
A. I have some evidence because of the subsequent X-ray 
made on her that this is an abnormal increase. 
Q. Now by ''subsequent" y,ou aTe referring~ of course, 
to Plaintiff's Exhibit 41 
A. No. 4. 
page 87 } Q. Plaintiff's Exhibit 4 was taken, was it not, 
after hospitalization? 
.A. Yes. 
Q. And after treatment by Dr. Judy? 
A. Yes. 
Q. And you say tlmt on Plaintiff's Exhibit No. 2, the con-
dition there shown would be abnormal for Mrs. Moehlman;? 
A. Yes. 
Q. Might uot treatment have reduced that angle? 
A. I think it helped to. 
Q. In other words, Plaiutiff 's Exhibit 4 shows that the 
mude between the fifth hnnbar vertebra and the sacrum is not 
'.80 great! 
A. That is rig·ht. 
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Q. Now I will ask you whether or not the treatment that 
was received in the period between the times Plaintiff's Ex- · 
hihits 2 and 4 were taken would have affected that angle ancl 
reduced it? 
A. I feel that it probably has, yes. 
Q. Now on what do you base your statement, then., tliat 
Plnintiff 's Exhibit 4 is some evidence of Plaintiff's Exhibit 
2 condition being abnormal for this particular lady! 
A. No. 4 approaches more closely our average normal 
alhi:nment, whereas No. 2 deviates from it more. 
Q. And the condition shown in Plaintiff's Exhibit 2, you 
don't know how long· that condition persisted? 
A. No, I don't. 
Q. In the realm of reasonable medical certainty, the con-
dition shown on Plaintiff's Exhibit 2 might have exiRtecl for 
a long· period of time, might it notY 
A. I doubt it. 
Q. Well, would you explain why your doubts? 
A. Well, she was having· symptoms and com-
page 88 ~ plaints of that at that time and I feel that she 
would have been up here sooner if that rondition 
were existing any length of time. 
Q. Isn't it a fact that many people have a marked curva-
ture and angulation of this joint and of the whole lumbar 
vertebrae for years, without being cognizant of iU 
A. I wouldn't say that is the general rule. 
Q. It does happen, doesn't it, though? 
A. Occasionally. 
Q. Those people that we rather commonly refer to as . 
sway-backs-you know what I mean by that term, I think, do 
vou not? 
· A. That's right. 
Q. Those with an increased lordosis have an inereased 
angle in this lumbar curve and in this particular joint, do 
thev not? 
A. Cases of increased lordosis., yes. 
Q. Now you mentioned symptoms. You didn't check the 
symptoms yourself Y 
A. No, I did not. 
Q. Those were communicated to you by Dr. Judy? 
A. T.ha.t is right. 
Q. Doctor, could excessive manipulation of this particular 
joint cause any greater angulation or curvature? 
A. It is a probable affair, yes. 
Q. Assume that Mrs. Moehlman had visited an osteopath 
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for at least twelve times in the preceding· six-weeks' time 
preceding tl1e taking of Plaintiff's Exhibit 2. Do you have 
an opinion, based on reasonable medical certainty, as to 
whether the augulation which is reflected on Plaintiff's Ex-
hibit 2 could be caused by excessive manipulation by osteo-
paths, assuming that such was the case f. 
A. Admitting that they may be pretty rough, I 
page 89 ~ doubt if they would ever get that rough. 
Q. The question is, first, do you have an opin-
ion f Yes or no. 
A. Yes. 
Q. And then what is your opinion, Doctor? 
A. Admitting that they might get roug·h or rather forcible 
in thetr treatment, I doubt if they ever used that much force. 
Q. Now, Plaintiff's Exhibit 4, Doctor, what does it show 
with reference to being normal or abnormal, as far as this 
particular joint we are referring to, the lumbosacral joint f 
A. It approaches the normal now in its alignment and in 
its joint spaces. 
Q. Reading· Plaintiff's Exhibit 4, does it show any ab-
normalitv at all i 
A. I ,;oulcl say no. 
Q. Again reading Plaintiff's Exhibit 4 docs it show any 
signs of being permanent? 
A. From the X-ray viewpoint¥ 
Q. Yes. 
A. I would say it is a normal-looking lateral view of the 
spine. 
Q. All of the X-ray views, 1, 2, 3 and 4, do not reflect any 
dislocation; is that correcU 
A. 1, 2 and 4? 
Q. All of them, 1, 2, 3 and 4. 
A. Oh, no. No. 2 suggests the probability of some disloca-
tion there. 
Q. I am just using the term "dislocation" in the medical 
sense of-
A. Slip joints. 
Q. They actually slip out? 
A. Yes. 
Q. Does Plaintiff's Exhibit 2 show any evidence of tllat? 
A. Yes. There must be some slipping· some place in her 
processes there to let the sacrum imping·e on that fifth verte-
bral body. 
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page 90 } Q. Does it show any new dislocation Y By that 
I mean rather recent, or can you tell from the 
X-rav? 
A. "You mean make that statement by X-ray. You can't 
say whether the thing· is new or old in that particular area. 
The clinical history answers that. · 
Q. Taking all of these plaintiff's exhibits., do any of them 
show any fractures f 
A. No. 
Q. Are there any arthritic changes shown on any of the 
X-ravsf 
A .. No. 
Q. By "arthritic chang·es" what do you have in mind? 
A.. Well, there are two types of arthritic changes. One 
is such as seen in the atrophic type of arthritis, narrowing 
of the articular joint space, and then the hypertrophic type, 
where there are little bone spicules formed. I don't see 
either one of them. 
Q. Atrophic is called type one or infectious t 
A. Infectious. 
Q. And the hypertrophic is type two or usually ref erred 
to as trauma tic. That is roughly. 
A. I don't like that. In the first place, I don't know what 
you mean by type one. · I am not acquainted with type one, 
type two. 
Q. All right. 
A. I use the term "infectious'' synonymous with atrophic, 
and I use the term ''hypertrophic" where there is a bony 
growth. 
Q. And there are no evidences of either one! 
A. No. 
Q. None of these four plaintiff's exhibits diselose the 
urethra, do they f 
A. No. 
Q. Did you use the word "scoliosis" f I don't 
page 91 ~ remember. 
A. No, I didn't use that term at all. 
Q. When the X-rays were taken, that is, Plaintiff's Ex-
hibits 1 and 3, they were taken with the patient lying flat on 
lier back; is that correct 1 
A. That is right. 
Q. And 2 and 4 she was lying on l1er side! 
A. Right side. 
Q. In ~!}rn first group, that is, 1 and 3., if she wasn't lying 
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straight on the X-ray table, wouldn't that indicate a slight 
curvature of the spine in the X-rays Y 
A. vVell, I would refer to it not as a ~urvature so much as 
I would a list. 
Q. Yes. That is probably a better term. That is true¥ 
A.. That is right. 
Q. In other words, the position which X-rays are taken of 
this type, of the back, a g9od bit depends upon the way the 
patient is lying? 
A. That is right. 
Q. If she lists one way or the other, there will be increased 
curvature displayed in the X-rays; is that right? 
A. That is right. 
Q. Of course, the spine .does have normal curves f 
A. That is right. 
Q. It is not str.aight up and -.down! 
A. She shows just a little list. It is so little, I made no 
comment about it . 
. Q. Now you are ref erring to Plaintiff's Exhibit 1, are you 
not? 
A. Yes. 
Q. You s.ay she does show .a slight list in that ·y 
A. She shows a slight list to the right; t4e same 
page 92} on No. 3. But it is still within the normal range 
that no comment was even made. 
Q. As far as Plaintiff's Emibits 2 and 4 are -concerned, 
the position in which the person was laying on the table like-
wise would have some influence on the curvature sl1own f 
A. That is right, except tl1at we follow a standard posi-
tion of putting them in which was followed in this procedure. 
Q. Doctor, your office of course is 406 Harries building 
and in the same suite Dr. Judv's office is likewise located f 
A. That is right. " · 
Q. That is., a group of doctors have common offices ; isn't 
that right? 
A. Common waiting room. 
Q. And this patient was sent to you by Dr. Judy! 
A. That is right. 
Q. And you have rendered your bill to the patient1 
A.. That is right. 
Q. That is :Mrs. Moehlman I am referring· to, Edna Moehl-
man. 
A. That is right. 
Q. Have you been paid, if you know? 
• 
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A. I think I have been paid for the first set of X-rays. The 
second one, I don't know whether she has received a bill yet. 
Mr. Ebeling: Tha't is all. 
RE._DIRECT EXA~ll~ATION. 
Hy Mr. Mayl: 
Q. Doctor, with reference to the position of the patient at 
the time of the taking of X-rays shown in Plaintiff's Ex-
hibits 2 and 4, would it be possible to have placed 
page 93 ~ the patient in a position to show a dislocation or 
misalignment, as shown in Plaintiff's Exhibit No. 
2 as distinguished from Plaintiff's Exhibit No. 4, if Plain-
tiff's Exhibit No. 4 shows a normal aligmnent for the patien.!_? 
Mr. Ebeling: Of course, I want to object to the question 
as containing a conclusion. 
A.. Knowing what No. 4 shows now, theoretically it is prob-
able that at the time we made No. 2 that we may have made, 
at that time when No. 2 was taken, an oblique view which 
mav have shown some abnormalitv. I onlv sav "mav" be-
cmi'se that is a rather heavy mass· of bone "to X-ray ti1roug·h 
and all detail may have been oblite~ated. In getting that 
film of X-ray through you bi1r11 but details. . · 
Q. My point particularly, Doctor, is. whether or not using· 
No. 4 as your major premise for the normal alig·nment for 
the patient,, would it have been possible to, by reason of the 
posture or the manner in which No. 2 was taken, indicate a 
situation that really did not exisU 
A. You mean did I put the patient, when I took No. 2, in 
such a position that we have an artifact there as compared 
to No. 41 I will answer it in this way, that as nearly as it is 
humanly possible the patient was in the same position when 
No. 4 film was taken as when No. 2 film was taken. 
Q. So that any distinction as shown between Exl1ibits 2 
and 4 would not be by reason of posture or the manner iu 
whic.h the picture was taken? 
A. That is right. 
:Mr. Mayl: I think that is all. 
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page 94} RE-CROSS EXAMINATION. 
· By Mr. Ebeling: 
Q. Doctor, as a matter of fact in examining Plaintiff's Ex-
hibits 2 and 4, isn't it a fact that 4 was taken with the patient 
leaning or laying· more toward the front? 
A. No. No, I am kind of old-maidish about that, that I get 
that just so and in just that one position, so that they haYe 
f:orne comparative values. 
Q. If they were not in that same position, that would make 
a difference, wouldn't it? 
.. l\. '.l1hat would alter it some. 
Mr. Ebeling·:_ That is all. 
RE-RE-DIRECT EXAMINATION. 
By Mr. :Mayl: 
Q. Doctor, for the purpose of making it, possibly, more 
clear, can you distinguish the vertebrae as shown on Ex-
hibits Nos. 2 and 4, a.s to whether or not they are what ap-
pear to be more or less square blocks impinged to some thing 1 
A. This is a very similar plate to this and you can com-
pare similar objects. 
Q. How would you describe objects known as the verte-
brae, as shown upon the X-rays? 
A. Well, they a re very similar to building blocks, one on 
top of the other. 
Q. And underneath the so-called building· blocks is what1 
A. Referring to the inferior part of the X-ray, this mass 
of bone is the sacrum, cone shape. 
pag·e 95 } RE-R,E-CROSS EXAMINATION. 
By Mr. Ebeling: 
Q. Comparing Plaintiff's Exhibits 2 and 4, isn't it a fact 
that there is more space between the fourth and fifth lumbar 
vertebrae in Plaintiff's Exhibit 2, than there is in Plaintiff's 
Exhibit 4 between the fourth and fifth lumbar vertebrae? 
A. Yes there is, just a little. 
Q. What do you call that space? 
A. Fourth lumbar space. 
Q. I mean the space in between. 
A. Intervertebral space. 
Q. And there is a larger space-
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A. It appears that there is a slightly larger space in No. 2 
than there is in No. 4. 
Q. ·would it be possible for that to cause the angulation 
between the fifth lumbar vertebra and the sacrum t 
A. I don't tbirik as marked as it is here that it would, no. 
Mr. Ebeling : That is all. 
:M:r. :M:ayl: That is all. 
Deposition closed. 
page 96 ~ DR. J. A. JUDY, 
being duly sworn, deposeth and saith in answer to 
interrogatories as follows: 
DIRECT EXAMINATION. 
By Mr. Mayl: 
Q. What is your name? 
A. J . .A.. Judy. 
Q. You reside wheref 
A. Dayton, Ohio. 
Q. Your occupation or profession? 
.A. Medical doctor. 
Q. How long have you been practicing·, Doctor f 
A. Since 1915. 
Q. And where did you obtain your medical education? 
A. ·washiugton University and Harvard University. 
Q. You obtained your medical degree from where? 
A. ·w ashington University. 
Q. And subsequently, what, if any, education did you ob-
tain at Harvard University·f 
A. House officer at Barnes hospital at St. Louis, U. S. 
service, approximately three and a half years; general prac-
tice for approximately three and a half years; post graduate, 
Harvard, two ·years; and since that time have been practicing 
orthopedic surgery, Dayton, Ohio. 
Q. And you began practicing orthopedic surgery when f 
A. About thirteen years ago. 
Q. And you are how old, Doctor? 
A. I am fifty-three. That is fourteen years ago .. 
Q. What, if an?, experience have you had in connection 
,.vith X-ray? 
A. Ratl:ier extensive insofar as bones, joints and associated 
~tructures are concerned. 
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Q. Do you know Mrs. Edna Moehlman t 
A. I do. 
page 97 } Q. Have you treated her professionally! 
A. I have. 
Q. When did you first see her? 
A. 8/25/41. 
7J 
Q. What do you mean by "8/25/41 ", Doctod 
A. Eig·hth month of the year, August. 
Q. What was her complaint at the time you first saw· her 
in August of 1941? 
A. Pain in low back. 
Q. Do you have any information as to the cause of any of 
the paint 
A. I do. 
Q. Without going- into any detail, Doctor, as to any state-
ment of the patient, that she may have made as to the details 
of any particular cause, I will ask you whether or not, boiled 
down, the sum and substance of it was that her complaint 
arose by reason of an accident? · 
.Mr. Ebeling: Object to the question. Conclusion. 
A. That is right. 
Q. Ask you whether or not the accident was in the nature 
of a fall? · 
A. It was. 
Q. "Wl1at did you do with reference to the patient on Au-
gust 25, 1941 f 
A. I examined the patient repeatedly; had X-rays taken 
and a general physical check-up made. 
Q. Who took the X-rays, Doctor? 
A. Dr. Ricl1ard Schneble. 
Q. Now with reference to the g·eneral physical check-up, 
what, if anything abnormal was discovered there? 
A. Patient walked apparently with some difficulty. She 
held her back rigid. Detailed examination of the back re-
vealed a definite increase of the lumbar curve. Tenderness 
on palpation over tl1e lumbosacral joint and area. 
vage 98 ~ Moderate m~scle spasm. All motion limited, ap-
parently due to pain. 
Q. This area that you referred to as the lumbar, where is 
that located in layman's language, Doctor? 
A. It is the lowest part of the movable spine; that part just 
above the pelvis. 
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Q. And what would normally be termed the small of the 
backf 
A. The .small of the back-lower border of the small of the 
back. 
Q. Ask you whether or not you read the X.;.rays as taken 
by Dr. Schneblet 
A. I did. 
Q. I will refer you, Doctor, to Plaintiff's E·xhibit 2 and 
ask you what your reading is of that X-ray1 
A. There is a definite displacement forward of the sacrum 
on the fifth lumbar spine. 
Q. For the purpose of a layman, Doctor, how do you dis-
tinguish upon that X-ray, Plaintiff's Exhibit 2, the lumbar 
spinef 
A. The lumbar spine is the lowest fifth vertebra in the 
movable spine, five, four, three, two, one. 
Q. Now, in so counting, I will ask you whether or not you 
were counting what appears to be, in ordinary language, to a 
layman, building· blocks or something similar to that, as sho-wn 
upon the X-rayY 
A. Yes, they are building blocks sitting one on top of the 
other one. 
Q. And the displacement is where with reference to the bot-
tom or fifth of those building blocks or vertebrae T 
A. Between the fifth vertebra and the sac.rum. 
Q. And the sacrum is that portion which is below the fifth 
vertebraf 
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ward? 
A. That is right. 
Q. And that displacement or dislocation or what-
ever you term it is which way, forward or back-
A. Speaking of the sacrum it is forward. Speaking of the 
lumbar vertebrae, it is backward. · 
Q. I will ask you whether or not the alignment of the verte-
brae and sacrum, as shown upon that Plaintiff's Exhibit 2; is 
normal? 
A. No. ~very place is normal, except between the fifth lum-
bar and the sacrum. 
Q. And the abnormality is again what'? 
A. A slipping or displacement of the fifth lumbar on tlie 
sacrum. . 
Q. Ask you whether or not such a displacement would be 
conducive to nroducing pain in the patient t 
A. It could. 
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Q. Could you, from your examination of Mrs. Moehlman 
made at the same time this X-ray, Plaintiff's Exhibit 2, was 
taken, tell whether or not she was suffering any pain 1 
A. Yes. 
Q. And ask you whether or not she was suffering any 
pain? 
A. In my opinion, yes. 
Q. What, if any, reason, Doctor, do you have for making 
the statement that you were of the opinion that Mrs. l\foel1l-
ma11 was suffering some pain at the time of the taking of the 
X-ray? 
A. Because she demonstrated muscle spasm of all muscles 
that hold the spine erect, protective spasm of some type. 
Q. What do you mean by muscle spasm 7 
A. Muscles about an injured area, whether it be a joint or 
a eavity. such as the Rhdomen, will invariably go into spasm 
to protect irritation that exists in the area they protect. 
Q. Subsequent to the taking of this X-ray. 
page 100 ~ Plaintiff's Exhibit 2, and your examination of 
that date, what., if any, treatment did you pre-
scribe for Mrs. Moehlman 1 
A. I' advised hospitalization and manipulation with the 
hopes of replacing the fifth lumbar and sacrum in their 
proper relationship, and then supporting it in this position 
by traction on the lower extremities. 
Q. Ask you whether or not Mrs. Moehlman was confined 
to the liospital <t 
A. She was. 
Q. Do you know when she was so confinedf 
A. Admitted August 29, 1941. 
Q. And how long was she at the hospitaH 
_}\_. Di~charged September 28, 1941. 
Q. ,vhat was done at the hospital with reference to at-
temptii1g to assist her situation t 
A. I manipulated her back. 
Q. By that you mean what, Doctor? 
A. I attempted to place the sacrum in proper relation to 
the fifth lumbar by manual manipulation. (J. What, if anything, else was done? 
A. She was placed in traction and any correction tlmt I 
mig·ht have obtained was held by traction. 
Q. By being placed in traction you mean what, Doctor? 
A. I placed weights on either lower extremity and they 
pulled over the end of the bed, holding her lower extremities 
in an extended position. 
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Q. By the '' lower extremities'' do you mean the leg·s Y 
A. Legs and thighs, yes. 
Q. And what type of weights would be placed thereon Y 
A. She had on her leg about a six- to eight-
page 101 r pound weight, on either lower extremity. 
Q. Ask you whether or not that renders the 
patient more or less immobile, as far as those lower extremi-
ties are concerned f 
A. Very much so. 
Q. And Mrs. Moehlman was in that position for how long? 
.A. Approximately three and a half weeks. 
Q. In other words., was she, Doctor, in bed in the hospital, 
with weights on her legs for approximately tliree and a half 
weeksT 
A. Approximately. 
Q. In such position, she couldn't move her legs or lower 
extremities for that period of timeY 
/ A. That is right. 
Q. Did you see her during the period from August 29th 
to September 28th in the hospital? 
A. I did. 
Q. Did you make any examination of her at that timeY 
A. Repeatedly. 
Q. Ask you whether or not from your examination as to 
whether or not she was suffering, .first, any cliscomf ort by 
reason of the traction? , 
A. It would be my opinion, it is'not very pleasant. 
Q. Ask you whether or not, Doctor, during the period she 
was hospitalized and with traction upon her lower extremi-
ties, she w·as suffering any pain Y 
A. She experienced marked discomfort, especially imme-
diately after I manipulated her. 
Q. "VVas more than one manipulation necessary, Doctor? 
A. As I remember, only one was done. 
Q. Subsequently she was released from the hospital, I be-
lieve you said on September 28th. ,:v1iat, if any; 
J)ag·e 102 r treatment did you presc.ribe or furnish to her af-
ter that? 
A. Advised gradual increase of activities. A dvisecl a suit-
able support to protect her back from undue motions or ex-
treme motions, and to present time patient has only attempted 
light duty. 
Mr. ~beling: I move the last part be stricken out as not 
responsive. 
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Q. What would be the nature of the . support you pre-
scribed Y 
A. It was a corset effect with stiff back. 
Q. And what was the purpose of that, Doctor! 
A. Immobilize the spine. 
Q. From the nature of her condition, as you first saw it 
and subsequently, after she was released from the hospital, 
what in your opinion would be her capabilities of doing house-
work or the normal duties of a wife Y 
A. She was not capable of doing them. 
Q. At least at the period she was released from the hos-
pital? 
_I\. She wasn't able to then. 
Q. ·what would you say, in your opinion, as ·to her ability 
to do those things at the present time? 
A. I can only answer from her statements. 
Mr. Ebeling·: Then I object and move the answer be 
stricken. 
Q. ·what is your answer, Doctor? 
A. If her statements are true, she isn't able as yet to carry 
on normal household family duties. 
l\Ir. Ebeling·: Let me have an objection to both question 
and answer and move the answer be stricken. 
Q. Subsequent X-rays were taken, were they 
pag·e 103 } not, Doctor 7 
A. They were. 
Q. Referring you to Plaintiff's Exhibit {, what is your 
reading as to the X-ray as indicated by Plaintiff's Ex-
hibit 41 
A. Bone and-joint finding by X-rays in Exhibit 4 are nega-
tive. 
Q. By "negative" you mean what? 
A. No abnormality noted. 
Q. This last X-ray, Plaintiff's Exhibit 4, was taken after 
your course of treatment that you had prescribed had been 
followed? 
A. That is right. 
Q. And that X-ray was taken by whom? 
A. Dr. Richard Schneble. 
Q. Doctor, from your experience in orthopedic practice, 
would it necessarily follow that because of the failure to 
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sl1ow any abnormality in Plaintiff's Exhibit 4 that the patient 
was absolutely and for all time finally healed f 
A. It would not. 
~fr. Ebeling: Object to the question on the ~round it con-
cerns probability rather than reasonable medical certainty 
and move the answer be stricken. 
Q. Could you state Dr. Judy, from your experience, 
whether or not Mrs. Moehlman will in the future have anv dis-
ability or infirmity by reason of the injury as shown in Plain-
tiff's Exhibit 2, as distinguished from Plaintiff's Exhibit 41 
Mr. Ebeling: Same objection to the question as the last 
one. 
A. The future of a condition of this sort cannot be forP.-
told. There may be definite permanent damag·e 
page 104 ~ done in this area. Very frequently there is. 
l\fr. Ebeling: Move the answer be stricken on the ground 
it is not an answer from the standpoint of reasonable medical 
certainty. 
Q. Is there any particular reason? 
A. Yes, because of the marked displacement that existed, 
the stretching of soft parts, the irritation of weight-bearing; 
services, could cause many different permanent abnormali-
ties. One, persistent traumatic arthritis between the movable 
joints; two, persistent stretchi~g of the articular lig·aments 
and supportive structures, either one of which could produce 
discomfort in the future. I mig·ht add that damage to the 
nerves emerging from the spinal canal itself-could liave 
been damaged with that degree of displacement. 
l\ir. Ebeling: l\Iove the answer be stricken for the reason 
that it is speculative, conjectural, not based on reasonable 
medical certainty. 
Q. Wl1at do you mean by arthritis as mentioned in your 
previous answer, Doctor! 
A. Arthritis is an irritation of a joint, especially within 
the c&psule itself. 
Q. Do you know whether or not :Mrs. 1foehlman is sti11 
wearing the protective garment as prescribed by you! 
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A. She was about one week ago. 
Mr. Mayl: I believe that is all, Doctor. 
CROSS EXAMINATION. 
By Mr. Ebeling: 
Q. Doctor, your diagnosis after you examined :Mrs. Moehl-
man on or about Aug·ust 25, 1941, was what Y 
A. vVas arthritis of her lumbosacral joint. 
pag·e 105 } Q. Is that iU 
A. That is it. 
Q. Now by arthritis we mean an inflammation of the joint, 
do we not? · 
A. Yes. That is rip;ht. 
Q. Isn't that a g·ood layman's definition of iU 
A. That is rig·ht. 
Q. Aud arthritis is classified roughly into atrophic and 
l1ypertrophic arthritis 1 
A. That is right. 
Q. Two main classes? 
A. Yes. 
Q. The first class, atropl1ic, is usually referred to as infec-
tious type, isn't it ·f 
A. That is all a matter of medical opinion. 
Q. Well, is itY I am asking you f 
A. Some individuals would classify it that way. 
Q. As to causes of arthritis, there are probably four, are 
there not, infectious, atrophic., metabolic and traumatic 1 
A. That is not the terminology I use. That is one termi-
nology. 
Q. What is your terminology? 
A. Traumatic first; toxic or allergic second; arthritis of 
unknown orig·in; the chronic types of hypertrophic and 
atrophic that come especially with a~e, commonly called 
"arthritis deformens ", cause entirelv unknown, and mv last 
division is that of trophic arthritis, nerve changes. . 
Q. The infectious kind can come from many points of in-
fection, can't it for instance, the teeth? 
A. It depends on the terminology you are using. If you 
mean infections in the body, it can originate from any focal 
point of infection, if that is what you mean. 
page 106 ~ Q. That is right. 
A. When I speak of infection joint, I mean one 
with infection within the joint. 
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Q. But as to cause, infectious in that sense, related to 
cause only? 
A. Cause could be clue in the type. The term as yon use 
it, I understand you mean infection in the body causes or 
produces abnormal changes in one or two of the joints. That 
is right. 
Q. And that might come from any normal focus of inf(~c-
tion? 
A. That is right. 
Q. Streptococcus may cause it 1 
A. That is right. 
Q. Teeth or larynx, nose, any number of places¥ 
A. That is right. 
Q. Now, Doctor, there are five lumbar vertebrae; is that 
right, in the normal person! 
A. In the normal person there are five. 
Q. Do you know how many lumbar vertebrae this lady had, 
whether she had more than five? 
A. I don't know. 
Q. And the sacrum is a bony mass tba t appears down at 
the bottom of the fifth lumbar vertebra Y 
A. That is right. 
Q. And is really a fusing of a number of small vertebrae; 
isn't it? 
A. That is right. 
Q. And right below the sacrum tl1en comes the coccyx? 
.A. That ~s right. 
Q. Which is really the fused elements of a tail V 
A. That is right. 
Q. You say the arthritis or inflammation of the joint took 
place between the fifth lumbar vertebra and the 
page 107 ~ sacrum. 'rhat is correct, isn't it t 
A. That is my opinion, yes. 
Q. On what do you base that opinion, or on what did you 
base it at that time f 
A. Because of her pain primarily and later by my X-ray 
findings. 
Q. The pain was communicated to you, of course, by the 
patient, wasn't it? 
A. That is right. 
Q. Did she express pain when· this particular joint was 
touched or manipulated? 
A. Yes. 
Q. Anything else besides the pain and X-rays that we have 
been talking about? 
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A. Yes. She had moderate muscle spasm protecting that 
area. 
Q. Muscle spasm is really a fixation of the muscles, na-
ture's way of protecting the place where infection exists Y 
A. Yes. 
Q. Isn't it a fact that muscle spasm can be simulated? 
A.. In my opinion it cannot be simulated over any prolonged 
period of time. 
Q. When you examined her and she expressed pain, what 
position was she in? 
A. She held her back rigid, which ,vould be upright. 
Q. In other words, sl1e was standing up t 
A. I have examined her both laying, standing and sitting. 
Q. Ref erring particularly to the first series of examina-
tions in August of 1941, did you examine her laying down at 
that timef 
A. I don't remember whether I did on the first examina-
tion or not. I have repeatedly since. 
Q. You have since! 
A. Yes. 
Q. You have examined her when she was standing? 
A. I did. 
page 108} Q. Have you e.xmnined her when she was lying 
on either side! 
A. I have. 
Q. When she was lying· on her back? 
A. I have. 
Q. What did you do when she expressed paiu! Anything 
at alU 
.A. Nothing. 
Q. Did you mark it with a body pencil? 
A. I did not. 
Q. Did you make any tests at all .for malingering? 
A. Onlv observations. 
Q. Shewhad moderate lumbar scoliosis, I believe has been 
said here sometime. 
A. I don't remember that and I don't have it down. May 
I read my records again 1 
Q. Yes. 
A. Yes, the X-ray revealed a moderate lumbar scoliosis. 
Q. And by X-ray you mean which one! Plaintiff's Ex-
hibit 2, 
A. No. It has to be in an anterior-posterior view. Neither 
one of these would reveal it. 
Q. Then you would refer to Plaintiff's Exhibits 1 and 3. 
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Plaintiff's Exhibit 1, which is the one that was taken on or 
about August 25, 1941, you say that shows moderate lumbar 
scoliosis 7 
A. I wouldn't say "moderate". I would say very, very 
slight. 
Q. And how about Plaintiff's Exhibit 3? 
A. Very, very slight; about the same, the two of them. 
Q. In other words, a layman's definition of se.oliosis 1s 
simply lateral curvature of the spinef 
A. Lateral curvature with rotation of the spine. 
Q. Isn't it true that condition wouldn't neces-
pag·e 109 ~ sarily cause any symptoms whatsoever? 
A. Wouldn't necessarily cause any. 
Q. Any symptoms? 
A. Any symptoms. 
Q. Isn't it likewise true that there are many persons ap~ 
parently normal who have a curvature of the spine and arc 
never cognizant of it 1 
A. Yes, with a very much more curvature than that. 
Q. "'When the X-rays were taken, would the position in which 
she was laying on the table make a difference as to whether 
slight or more marked curvature would show on the X-rays! 
A. It would. 
Q. In other words, tl1e position in which the X-rays are 
taken and particularly the position of the person on the table, 
does make a difference, as far as the curvatures and the angu-
Iations are concerned¥ 
.A. They do. 
Q. You were not present wl1en tl1e X-rays .were taken, were 
YOU f 
· A .. I was not. 
Q. You don't know, the ref ore, what t11e position of the 
patient was? 
A Fairly accurately I do. 
Q. There are perfectly normal curvatures of the spine, 
n. ren 't there? 
.A. Yes, sir. 
Q. In other words, every person has some curve in the 
spine, every adult I mean? 
A. Every adult has. An anterior-posterior are normal 
curves. 
Q. Even if sbe had moderate curvature-You say she bad 
slight here-that would be of no definite importance? 
A. I don't believe it is in this case. 
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Q . .Po the X-rays show any fractures or do 
page 110 ~ they definitely show there aren't fractures Y 
A. In my opinion there was no fractures. 
Q. Do they show any dislocation? 
A. Yes. An angulation to a point of dislocation and I 
would say yes. 
Q. And you base that upon the angle as shown particularly 
in Plaintiff's Exhibit 2, between the fifth lumbar vertebra 
· and the sacrum ; is that right t 
A. That and my physical findings. 
Q. And your physical :findings are based upon your manip-
ulation Y 
A. On my palpation and position of t11e patient. 
Q. What do you mean by ''palpation"? 
A. The feeling· with your fmg·er tips of the parts you are 
seeking to examine. 
Q. And when you palpated the patient, you heard expres-
sions of pain and that is the basis on which you make your 
findings as to the physical symptoms, is it not 7 
A. Pain is one of the sig·ns. 
Q. So that if pain was simulated, that would color the 
physical findings, wouldn't it? 
A. That would. 
Q~ If there was an actual dislocation, as differentiated 
from an angulation, it would show in the X-ray,, worildn 't it? 
A. It would. 
Q. Do any of these X-rays show a dislocation, as differ-
entiated from an angulation 1 
A. My opinion is there is a disloc.ation. The angulation 
and the marked degree that the joint·has ridden forward over 
the border, that would be called a dislocation. 
Q. Plaintiff's Exhibits 2 and 4 you will notice 
pag·e 111 ~ there is quite a difference in the intervertebral 
space between the fourth and fifth lumbar verte-
brae. Do you notice that? Check to see whether I am right 
in my statement. 
A. (After checking on exhibits, as requested by counsel:) 
No. They are equal as far as I can see. 
Q. You have measured, Doctor, have you not, the outer 
part and I am ref erring· to the whole space in between the 
two vertebrae. 
A.. (After measuring on exhibits again as requested by 
counsel:) I would say the cloudiness in this picture is du(' 
to gas in the intestines, density of the picture or clothing 
or something on the patient. 
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Q. If there was any difference in the intervertebral space, 
as shown by Plaintiff's Exhibit 2, comparing it with Plain-
tiff's Exhibit 4, wouldn't that be because of the condition 
at the lumbosacral joint? 
A. You mean now between the third and fourth? 
Q. Fourth and fifth. 
A. The fourth and fifth, because of the distortion in Ex-
hibit No. 2 and the normal position in No. 4, can't be com-
pared. This No. 2 to me has a dislocation to a point where 
the upper border of the sacrum is riding well forward on the 
ilium, dislocated to that point. They cannot be compared. 
Q. Doctor., did the patient give you any medical history 
as to previous injuries b? You would ask for that, I suppose, 
would you not! 
.A .• I did. 
Q. ,vhat was the medical history as given to you by the 
patienU 
A. Eighteen years ago experienced some abdominal opera-
tion. From the history I concluded it was a sus-
page 112 ~ pension of the female organs and an appendec-
tomy. For four years was treated for a stricture 
of the right urethra. States that she recovered from these. 
One year ago experienced a va.ginal hemorrhage. Treated 
by X-rays. States she recovered. Stated she expericneed 
a menopause and symptoms following the X-ray. 
Q. All of these injuries are in the pelvic region arc the~~ 
not? 
A. Yes. 
Q. Did you observe the posture of l\Irs. Moehlman? 
A. I did. 
Q. What was her posture? 
A. She maintained her rigid erect position. 
Q. By that you rriean she hP-ld lier back straight, rigid? 
A. Straight, rigid, erect. 
Q. Isn't it a fact that could be simulated? 
A. She could, yes. 
Q. Did you make any tests with reference to that to see 
,vl1etl1er it was simulated or not? 
A. I had her attempt motions and she didn't carry lier hack 
through normal motions, stating it was due to discomfort. 
Q. And slw stated, in other words, it was paining? 
A. That is rig·ht. 
Q. ,vhat I am g·etting at, Doctor, is differentiating in de-
tail between the objective and subjective symptoms which 
carn,ecl you to diagnose the plaintiff's condition as lumbo-
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sacral arthritis. Isn't it a fact that all of the symptoms were 
subjective with the exception of the X-ray? 
A. No. Muscle spasm. 
Q. The muscle spasm is the only one that is 
page 113 } objective? 
A. That is rigl1t. 
Q~ By subjective I mean those, of course, that the patient 
lias to communicate to you. 
A. That is right. 
Q. And the objective are those outside that you don't have 
to rely on the patient. 
A. That you can visualize. 
Q. That you can visualize . 
.A. Or demonstrate. 
Q. "That kind of muscle spasm was it? Was it a gen-
eralized muscle spasm? 
A. It was generalized. Both erector-spini groups were in 
spasm. 
(~. In other wordsz it was g·eneralized? 
A. It was generalized. 
Q. Generalized muscle spasms can be simulated, can't 
they? 
A. I don't believe anybody over a long period can simulate, 
muscle spasm. That is my opinion. 
Q. I am differentiating, of course, between generalized and 
unilateral muscle spasm. 
A. May I ask if you mean generalizecl, involving one group 
of muscles or over the entire body. 
Q. I mean over a great part of the body, not all the body. 
A. This muscle spasm in her exisfod in the two gToups of 
muscles, that is the erector-spini muscles. 
Q. You say it was moderate muscle spasm! 
A. :Moderate. 
Q. It wasn't greaU 
A. No. 
Q. Are there any reflex pains in any other part of the 
body other than the parts complained of? 
A. She didn't have any ref erred pain. 
Q. I used the word "reflex". That is the same 
JJage 114 } as ref erred, is it? 
A. I am quite sure it is the same. 
Q. You say there was no referred paint 
A. No ref erred pain. 
Q. Are thei·e any arthritic ehang-es shown in auy of the 
X-rays1 
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A. I didn't see any hypertrophic or atrophic symptoms in 
either picture, unless there might have been slight-which 
would have been very slight-eburnation of the plate of the · 
sacrum. 
Q. Wben I said all the pictures, I meant all four exhibits, 
Plaintiff's Exhibits I, 2, 3 and 4. The question is are there 
any arthritic changes, as such, shown on them f 
.A. I would say if there is any, it is so minor that I wouldn't 
consider it important. 
Q. An arthritic change would show if it persisted even af-
ter manipulation., would it not? 
A. It would. 
Q. And it would show today if there was an arthritic 
change? 
A. If there was any bone or joint change of the degree that 
it would be shown by X-ray. 
Q. By arthritic change I mean lipping, spurs, thinning of 
the cartilage and that type of things. 
A. That is right. 
Q. What is your definition of an arthritic change t 
A. An arthritic change by X-ray? 
Q. No. What is an arthritic change as .disclosed by X-ray? 
A.. Any degree of change that could be brought about by 
chronic or acute inflammation of a joint. 
Q. Now, Doctor, ref erring to Plaintiff's Exhibit 2, you 
have testified that the angle between the fifth 
page 115 ~ lumbar vertebra and the sacn1m is abnormal, I 
believe. · Is that correct Y 
A. It is abnormal. 
Q. And that it shows angulation to a point where you felt 
that dislocation was a definite possibility. Is that accurate¥ 
A. Did I say "possibility" or ''fact"Y I will go out on a 
limb and say it is a fact. 
Q. Now, that lumbosacral a~gle you say is abnormal. Do 
you know what is normal for Mrs. Moehlman as to that. angle Y 
A. Yes, I believe so~ 
Q. And I suppose you base that on the X-ray, Plaintiff's 
Exhibit 47 
A. I do. 
Q. Now I am referring· to prior to the time that Plaintiff's 
:E~xhibit 2 was taken. Do vou know what is normal for M:rs. 
Moehlman prior to that timef 
A. I know what is normal. 
Q. I mean for Mrs. Moehlman, not for a normal person. 
A. It is abnormal. 
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Q. Of course, curvature in the lumbar spine is normal in 
everybody, isn't it Y 
A. Yes. 
Q. And the curvature degree varies in accordance with dif-
ferent persons? 
A. That is right. 
Q. Some even have six lumbar vertebrae. Some even have 
four, although that is abnormal. Five is normal. Is that 
correct. 
A. That is right. 
Q. And before you can say what is normal for a particu-
lar individual, isn't it a fart that you would have to have an 
X-ray of that person 1 
A. Not with reference to dislocations or abnormal angula-
tions., no. They are nev~r normal. 
Q. Now can you tell, in other words, that there 
page 116 ~ has been an increase in the lumbosacral ang·le, 
in any particular person, and referring particu-
larly to this woman, Mrs. Moehlman? 
A. I can't tell. 
Q. Yon can't tell there is an increase unless you know the 
preceding condition prior to the time Plaintiff's Exhibit 2 
was taken? 
A. That is right. 
Q. You can't tell whether there was an increase? 
A. That is right. 
Q. You differentiate from that by saying it would be ab-
normal because the angle is not normal for anybody; is that 
correct? 
A. Not normal for her or anybody. 
Q. And you say this angle in Plaintiff's Exhibit 2, this 
lumbosacral angle is abnormal for anybody? 
A. That is rig·ht. 
Q. Including nfrs. Moehlman? 
A. That is rig·ht. 
Q. Well, now, Doctor, there is a difference in the angle in 
the lumbosacral angle between different persons, is there 
not? 
A. There is. 
Q. We know in people that we rather commonly call 
"Sway-backs", for instance, that the angle is gTeater than 
in other people? 
A. It may not be and usually is not in the lumbosacral 
joint, but in the lumbar joints as a whole. 
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Q. But it could be in all the joints, including· the lumbo-
sacral and all the lumbar joints 1 
A. It usually is. That is right. 
Q. That was my question. In other words., a person with 
an increased lordosis, the lumbosacral angle is greater in 
that type of people f 
A. Yes, in all of them that lumbosacral angle 
page 117 ~ would be greater, I believe. 
Q. The question I want to ask you then, in 
other words, is, that the lumbosacral angle varies ~s between 
persons? 
A. It does. 
Q. And it may even vary to a marked degree in certain 
kinds of people who have-well, we call them sway-backs, as 
differentiated from normal people of normal posture? 
A. Yes, sir, very great. 
Q. I believe I did ask you as to differentiating in detail 
between the objective and subjective symptoms and you said 
the objective symptoms were the X-ray pictures and the-
What was the other one i 
A. Muscle spasm. 
Q. The other symptoms, such as pain, communicated to 
you and all that are subjective? 
A. That is right. 
Q. Vlhen is the last time you saw Mrs. Moehlman 1 
A. A week or two ago, I don't remember exactly. 
Q. What was her condition at that time?· 
A. She was still complaining of discomfort in her low back. 
Q. And she communicated that to you by word of mouth¥ 
Sl1e told vou thaU 
A. Tha"t is right. 
Q. Did you make any examination of her at that time! 
A. No detailed examination. 
Q. So that you make that statement based upon what she 
saidf 
A. That is 1~ight. 
Q. As far as you could observe, had she recovered or not T 
A. As 'far as I could tell by looking at her., her posture, her 
gait, lier general appearance was definitely ·improved. 
Q. And Plaintiff's Exhibit 4, which is the 
page 118 ~ X-ray taken, I think in June of this year, shows 
no abnormalities of any kind; is that right? 
A. I wouldn't see any abnormality in that picture. 
Q. Isn't it a fact that excessive manipulation can cause 
arthritis of a joint? 
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A. Trauma in any form can e-ause arthritis. 
Q. And excessive manipulation is one form of trauma? 
A. That is right. 
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Q. ,Vhen-you ]Jave a fracture case, after the bones are knit 
you a1·e extremely careful, I take it, to see that the manipula-
tion is not too excessive when you start out; isn't that right, 
necause of the fear of arthritis? 
A. Of trauma, yes. 
Q. ·wen, now, what is the difference between trauma and 
arthritis? 
A. Trauma is a cause of arthritis. 
Q. One of the causes! 
A. Is a cause. 
Q. And arthritis is inflammation of a joint? 
A. Arthritis is inflammation of a joint. 
Q. And my question then is aimed at just simply this, 
whether or not excessive manipulation of this particular 
joint can cause arthritis of this padicular joint t 
A. It can. 
Q. Now assuming· that Mrs. Moehlman had been treated 
by two osteopaths in a period of six to eight weeks preceding 
the time that you first saw her, and assuming that she had re-
<>eived at least twelve treatments in that period of time, do 
you have an opinion as to whether or not any excessive manip-
ulation, assuming that there was excessive ma-
page 119} nipulation, could or could not have caused the 
arthritic condition of this joint, when you saw 
her? 
A. I would have no opinion insofar as osteopathic treat-
ment, because I know nothing about osteopathic treatments. 
Q. Leave the word ''osteopath'' out of it. Excessive 
manipulation by anybody. Do you have an opinion on thaU 
A. Yes. 
Q. ·what is your opinion Y 
A. It can produce irritation of a joint. 
Q. It can, is that your answer, Doc.tor? 
A. Yes, excessive manipulation. 
Q. And that is whether that manipulation is caused by any 
particular person or not? 
A. Yes. 
Q. I didn't mean to blame it on osteopaths, as such. Is 
there any relatiousllip between you and the plaintiff at all? 
Are you related in any wayY 
A. No. 
Q. The .first time you ever saw her then was August 25th? 
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A. Yes;at the time she came to my office. 
Q. And at the hospital, :Miami Valley hospital, I believe 
there were X-rays taken out tl1ere, weren't there Y 
A. There were. 
Q. Did you see those X-rays¥ 
A. I did. 
Q. ·what did they show¥ 
A. The same as exhibit 4. . 
Q. And yon would say that Exhibit 4 showed a definite 
improvement 1 
A. De:finitelv. 
Q. At the hospital you only manipulated her once1 
A. As I remember only once. I am quite sure it was only 
once. 
page 120 ~ Q. Doctor,, this question : :Might not the lum-
bosacral derang·ement 01· angulation that you 
found in Plaintiff's Exhibit 2 result from arthritis 1 I am 
just asking whether it might or not. 
A. Yes. It would be very far fetched. I suppose any ir-
ritation to the joint can produce a luxation or a chang·e. 
Q. Would pain from the coccyx have any relation to any 
injury or pain from the lumbosacral joint¥ 
A. It can have. · 
Q. Mrs. Moehlman came to you as your patient? 
A . .She did. 
Q. She wasn't ref erred to you. She came to you. 
A. If she was referred to me, I don't remember it and it 
is not on my record. 
Q. You, o·f course, rendered the bill to her¥ 
A. I will, if I haven't. 
Q. The next question was, I was g·oing· to ask you whether 
the bill was paid. 
A. So far as I know, no. 
Q. Do you know what the bill was? 
A. I don't. 
Q. Has the bill been paid or not 1 
A. No. 
:Mr. Ebeling: I helieve that is all, Doctor. 
RE-DIRECT EXAMINATION. 
By :Mr. M:a.yl: 
Q. Doctor, with reference to past illnesses. as recited br 
you pursuant to i\fr. Ebeling·'s question, what relation do 
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those past illnesses or past injuries, as his question was put, 
have to the dislocation as shown by Plaintiff's Exhibit 2 t 
A. I don't believe they have any relation. 
Q. Do you have an opinion as to what caused 
pag·e 121 ~ the dislocation as shown on Plaintiff's Exhibit 2? 
.A.. I have. 
Mr. Ebeling: I object to the question, unless you state on 
what the opinion is based. 
Q. On what do you base your opinion, Doctor? 
A.. The most important part of the examination., which 
was the history. 
Q. And that was the history as given to you by Mrs. Moehl-
man? 
A. It was. 
Q. Ask you whether or not, in your opinion, the dislocation 
could have been caused bv trauma? 
A. It could. • 
(~. Ask you whether or not, Doctor, you have an opinion 
from the examination made by you of Mrs. Moehlman, the 
X-rays made, your treatment by way of manipulation and 
traction, and the result as shown by Plaintiff's Exhibit No. 4, 
as to the cause of the dislocation? 
A. I have. 
Q. And what in your opinion is the cause? 
A. Trauma. 
Q. And I will ask you whether or not the trauma to whicl1 
you refer is one having occurred sometime within the near 
future, prior to the patient having :first seen you, or some 
years in the past¥ 
A. I would believe it was comparatively recent. 
Q. Now, Mr. Ebeling questioned you concerning so-called 
sway-backs and where there would be some angle to the lum-
bosacra.l region. Wouldn't that be to some extent more 01· 
lei:;s uniform in the various vertebrae of the sacrum, as dis-
tinguished from a dislocation between the sacrum and one 
vertebra? 
A. It would be, very much so. It is a generalized curve. 
Q. As distinguished from .dislocation of one 
page 122 ~ portion t 
A. That is an individual point. The other is 
general curve. 
· Q. Now as to the fact that excessive manipulation might 
have cause irritation, I believe you testified that· it might 
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cause irritation. But in your opinion, Doctor, would exces-
sive manipulation cause a dislocation as indicated by Plain-
tiff's Exhibit 21 
A. Depending on what you mean by manipulation. A 
joint like this could be forced out of place. 
Q. But it would take a great deal of pressure or a blow to 
do that, wouldn't it? 
A. It would. 
Mr. Ma.yl: I believe that is all. 
RE-CROSS EXAMINATION. 
By Mr. Ebeling: 
Q. Now, Doctor, you say that from your treatment and 
yonr examinations and the result attained, that the condi-
tion shown on Plaintiff's Exhibit 2, which you have diagnosed 
as lumbosacral arthritis, was caused by trauma? 
A. I do. 
Q. Now we have already asked you, there are different 
causes of arthritis and also different causes as to derange-
ments of the joints? 
A. That is right. 
Q. On what do you base your statement that trauma is 
the one cause of the condition? 
A. History first; second, there is no changes in the joint 
or bones about the joint of eburnation, that is, hardening of 
the bone, or thorosis which is softening of the bone., or '"'lip-
pings, which would indicate a prolonged irritation. One of 
those things will occur from a prolonged irritation, no mat-
ter what the cause. 
pag·e 123 ~ Q. Even if it is infections 1 
A. Infectious it will. Bv infectious vou mean 
from some source of infection of the body, not in tl1e joint. 
Q. Yes. 
A. Yes, even infectious. They all do. 
Q. Or from the type that is caused w11ere the uric acid 
content of the body is improperly controlled? 
A. That is the acute type. That is another type of ar-
thritis. 
Q. So, you base this on history and, of comse, the history 
is what the patient gave you? 
A. That is right. 
Q. And on the fact that there are no arthritic changes 
shown on ·Plaintiff's Exhibit 21 
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.A. That is right. 
Q. Such as lipping, thinning and those things f 
A. Thickening. 
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Q. But as to the actual cause of the arthritis, can you say 
it is caused from any particular thing? 
A. Yes. Trauma .. 
Q. ·You said it would be a recent trauma t 
A. Yes. 
Q. Doctor,, on what do you base thaH 
A. Because I believe that the joint is very irritated and if 
it had been over a prolonged length of time we would have 
seen changes in the bone about the joint, or in the joint it-
self. 
Q. As a matter of fact, Doctor~ it is very hard to diagnose 
the cause of any arthritis, isn't it, and the easy thing· to do 
is blame it on trauma f · · · · 
A. No. 
Mr. Mayl: I object to that. 
The Witness: Give me the question again. 
Q. My question is, as a matter of fact, it is very difficult 
and requires the greatest degree of care to 
page 124 .} diagnose the cause of arthritis? 
A. Y:es. . 
Q .. And that it is the easiest thing to do to blame it on 
trauma? 
Mr. Mayl: Object to that. 
A. No, no. 
Q. Let me ask you the first one. The an~wer to the first 
J)art of the question is that it is very difficult to diagnose 
the cause of any particular artliritis Y 
A. Yes, and then I answer no at the last. 
Q. The fact tha.t you found there was a lumbosacral ar-
thrifo;, that condition, which was a11 inflammation of this 
jo.int, would not be conclusive that this condition was the re-
sult of any specific injury that she mig;ht have sustained f. 
A. No. 
Mr. Ebeling: I believe that is all, Doctor~ 
Mr. :M:ayl: That is all 
Deposition closed. 
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Montgomery County, ss: 
I, V. E. Fischer, a notary public in and for the county of 
Montgomery, in the state :of Ohio, and an officer authorized 
to administer oaths in the c.ity of Dayton, state of Ohio, do 
hereby certify that the foregoing depositions of Dr. Richard 
E. Schneble and Dr. J. A. Judy were duly taken, reduced to 
writing·, and signed by the said witnesses respectively before 
me at the place and time therein mentioned, pursuant to the 
annexed notice. 
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and affixed my official seal this .... day of July, 1942. 
V. E. FISCHER 
Notary Public in and for 
Montgomery county, Ohio. 
1\fy commission expires April 3, 1943. 
page 126 ~ Mr. Ashburn: Your Honor, may I have a word 
with Dr. Stroud? I want to save time, if I can. 
DR. J. D. STROUD, 
a witness on behalf of the defendants, being first dulv swom, 
testified as follows : · · 
Examined by Mr. Ashburn: 
Q. Doctor, state your name, age, and residence, please. 
_l\ • • J. D. Stroud, 57, Norfolk, Virginia. 
Mr. Ashburn: Your Honor, I omitted to say I was putting 
the Doctor on out of order so that he might get away. He is 
very busy. 
Bv Mr. Ashburn: 
w Q. Dr. Stroud, what is your profession¥ 
A. Physician. 
Q. How long have you been practicing that profession in 
Norfolk¥ 
A. Since 1908. 
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Q. ·what was your medical education for your profession? 
A. I am a graduate of the University of Virginia. 
Q. You have practiced continuously since 1908? 
A. I have except my internship at St. Vincent's Hospi-
tal. 
pag·e 127 ~ Q. Dr. Stroud, in the summer of 1941 did you, 
at the request of Miss Kirby,, the proprietress of 
the Idlewyle Hotel, examine l\frs. Edna Moehlman with the 
idea of seeing whether she was injured, and what could he 
' done for her? · 
A. I saw her on July 15th, 1941. 
Q. July 15tb7 
A. Yes. 
Q. ,vas that at your office or at the hotel? 
A. That was at the hotel the first time I saw her. 
Q. How many times did you see her in all, Doctor¥ 
A. I saw her two times. She came to the office later. 
Q. What was her condition, or of what was she complain-
ing! 
Bv the Court: 
0 Q. ,July 15th, Doc.tod , 
A. ,July 15th. That was at the hotel. She came to tho 
office later. 
By l\fr .. Ash burn : 
Q. Came to your office? . 
A. On July 17th she came to my office. 
Q. Your office then was where, Doctor? 
A. In the W ainwrig·llt Building. 
Q. In Norfolk t 
A. In Norfolk. 
Q. Of what was she complaining, Doctor t 
page 128 ~ A. She was complaining of pain in the lower 
back radiating· to the right side of the abdomen, 
also complaining of a sensation of something pushing out of 
the rectum. 
Q. That is what she said to you? 
A. ·That is the way she expressed herself to me when she 
came to see me. 
Q. Did you examine her¥ 
A. When I went to see her. I did. 
Q. What did your examination disclose with respect to an~· 
objective injury? By objective injury, I mean injuries that 
you could detect as a physician? 
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A. The only thing I saw was a little abrasion over the 
sacral bone below the spine. 
Q. ·what is an abrasion? 
A. A scratch on the skin. 
Q. Were you able to say whether or not she had any severe 
injuries? 
A. My impression was that she was not severely injured. 
Q. And at the later examination on the occasion when she 
visited your office in Norfolk on July 17th, 1941, did you form 
any different impression? 
A. Later diagnosis or examination of the rectum in tny 
office on July 17th revealed no definite findings or cause of 
inability to actually palpate the coccyx, the little bone below 
the sacrum. On account of the pain she was hyper-
page 129 ~ sensitive., and a highly nervous type of person. 
Bv Mr. Ash burn: 
.. Q. She at first told you on the 15th, when you saw her 
at the Idlewyle, that she had the sensation of something pro-
truding from her rectum? 
A. Pushing- out, was her expression. 
Q. Did you find anyt indication of that? 
A. I did not. 
Q. Dr. Stroud, I ,vant to ask you a hypothetical question. 
1\frs. l\foehlman asserts that there was some dislocation of 
her lumbosacral joint between the lumbar region and the 
sacrum-
A. Some dislocation there! 
Q. Did you find any evidence of that¥ 
A. No evidence that I could see. Of course, I dicln 't-
Bv the Con rt : 
· Q. You started to say something else f 
A. !'will add this. Of course, no X-ray was made, but in 
my opinion, there could hardly have been anything like that 
because she would not have been able to walk like she did. 
Bv Mr. Ashburn: 
· Q. 'J,hat was the question I was going to ask you. If she 
had anv such dislocation which c.ontinued to exist. would 
it have ·been possible for her to walk about in a norm.al man-
ner? 
page 130 ~ A. In my opinion, no. 
Q. ·when you examined her at your office, did 
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you notice anything unusual or out of the ordinary in her 
posture or carriage 7 
A. There was nothing unusual about it. 
Q. Doctor, is it, or not, true that various individuals have 
some curvature or displacement of the lower part of the 
spine without even knowing- it t · 
A. I wouldn't say that they had actual displacement of 
the bone of the spine., but there are variations in the curva-
ture of the spine normally. 
Q. Many people have variations in the angulation and 
curvature without knowing anything about iU 
A. Yes. 
Q. And if X-ray pictures were taken of those persons 
they would disclose that angulation and curvaturet 
A. That is correct. 
Q. Does it make any difference in respect to what the 
X-ray shows as to what position the person is put in when 
the picture is taken, or the position the person is in when the 
picture is taken? 
A. Indeed it does. 
Q. Is it possible to place a person in a position that will 
~how a distinct angulation? 
A. It is. All you have to clo is stoop over to 
page 131} produce angulation. Our spines are flexible. 
Q. There are four X-ray pictures which have 
been introduced in evidence and which, it is alleged, were 
taken at tbe "Miami Valley Hospital in August of 1941. This 
one, Plaintiff's Ex11ibit No. 1, purports to be an anterior-
posterior view; t11at is to say, it is said that the 1Jatient. was 
lying on her back and the direction of the picture was from 
the front to tbe rear, and the X-ray man w110 took it said 
that it disclosed, in his opinion, a satisfactory alignment and 
a normal condition. Do you see anything: to question s.nout 
11is statement Y 
· A. Of course, I am not doing this under the best of con-
ditions. V'\T e view these things in a regular viewing box ns 
a. rule, and furthermore, I am not m1 X-ray specialist, you 
know. 
Bv the Court: 
~Q. You read them f 
A. Yes, for my own purposes. I check them up. There 
was not anytl1ing- abnormal about that. 
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Bv Mr. Ashburn: 
., Q. He said it showed a normal spinal co;ndition and I as-
sume that must be right. Here is Plaintiff's Exhihit No. 2.,. 
which apparently it is claimed was taken 011· the same day, 
and it is said by the physician who took it that patient was 
lying on her right side so that is a lateral view 
page 132 }- of the spine Y 
A. Yes. 
Q. The physician who took it says that this Exhibit No. 2 
indicated an angulation or curve between the fifth vertebra 
and the sacrum. I ask you if you see the angulation re-
ferred to! 
A. There is some angulation at that point. I could not 
sav that it is abnormal. 
·Q. In your opinion, is that an ang·ulation that could be 
found in a person who had no pain at all and dicln 't know 
it existed¥ 
A. I told you just now that I am not an ·expert on this. 
You asked me in my opinion, and I would say no. 
Q. You say that, in your opinion, it might be found in any-
body who was not cognizant of its existence¥ 
A. Yes. 
Q. Plaintiff's Exhibit No. 3 represents another anterior-
posterior view taken some months after the first one. The 
:first one was taken about the 25th of August., 1941, and this 
similar view was taken in June, 1942, and again the physician 
who took these pictures says that is entirely normal so far 
as he can tell. 
A. I see nothing abnormal about tl1at. 
Q. No. 4 is a second lateral view taken when the patient 
was purportedly in the same general position as 
. page 133 }- when No. 2 was taken, lying on her rig·lit side. 
The physician who took it says there is a marked 
improvement in the angulation and no abnormality that l1e 
can detect. 
A. There is nothing here that I can comment upon except 
perhaps the body . is bent a little bit more forward which 
will naturallv cause that to come in tl1ere. 
Q. In youi· opinion, tlmt might account for the differenc.c 
between 2 and 4? 
A. Yes. It is just like this (indicating· on X-ray). Here 
is your first one and there is your second one. · 
Q. Dr. Judy out in Dayton, Ohio, saw Mrs. Moehlman 
first on or about the 25th of August, 1941., and diagnosed her 
complaint as lumbosacral arthritis. Wlrnt is that, Doctor! 
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The Court-: In plain English.· 
A. lt is an inflammation between the last vertebra and the 
~a_crum on which the spinal column .rests. 
Bv Mr. Ashburn: 
·'Q. How many different causes are there for such inflam-
mation, Doctor¥ -
· A. Any variety. . 
Q. It may be due t-o any number of .different things? 
A. Yes. . · 
Q. State some of them? -· 
.A. One _of the most· frequent causes is tom,illitis, an ·in-
fected tooth, gall bladder, appendicitis infection or anything 
else in the system can cause a joint to become 
page 134 ~ inflamed. A person 'Yho is subject to things such 
a bronchitis can easily get an infection between 
the bones. - · · · 
Q. It can be.caused by trauma 1· 
A,.. It can be caused by trauma. 
Q. Is there any recog1'lized method of telling what such a 
~ondition is caused by as know:µ to the medical. profession? 
A. I would not know of anv wav to definitelv determine it. 
·we hit upon the most likely ca~se of arthritis in treating 
s1ich a condition in an attempt to remove the cause. Some-
times we.do and sometimes we never. locate it. · 
Bv the Court: 
." Q. Arthritis is old timey rheumatism, isn't it Y 
: A. Y ~s, it is a type of rheumatism involving the hone sur-
face or the joints wher~ they come together. The difference 
between arthritis and neuritis is that you have neccssarilv 
a· joint infection in arthritis and an infection of the nerve~ 
in neµritis. 
Bv Mr. Ashburn: 
·'c~. In your opinion, Doctor, if Mrs. Moehlman suffered a 
fal\ or a. blow on the 6th of tT uly, 1941, which was the cause 
of that condition that Dr .• Judv savs existed on the 25th of 
August, 1941, would she have b
0
eeu able to walk on the 7th of 
.July and g·o · to the office of Dr. Robert W. ,v oocU1ouse at 
Virginia Beach., walking in and out from the au-
page 135 ~ tomobile? 
A. I would not think so. 
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CROSS EXA.MINATION. 
By Mr. Maupin: 
Q. You used the word "trauma'' just now. I understand 
trauma is a medical term spoken of which the laymen usually 
term an injury, is it not? 
A. That is right. 
Q. A blow or injury of some sort? 
A. Yes. 
Q. I understand you to say that an injury is one of tbc 
causes of arthritis, infiammation, that affects the joints i 
A. That is rig·ht. 
Q. And an injury could cause this arthritis in this lumho-
sacral joint? 
A. It could be possible. 
Q. If you were told that there was au injurv about six 
weeks before you found a condition of that sort, and you bad 
no information with regard to any infection from sinus, 
. tonsillitis, or any other focal infection of the body, you would 
say that the condition of the joint could be and probably 
was caused by the injury, would you not? 
A. You mig·ht say it could be. I would not say it was 
probably the cause of it. 
pag·e 136 ~ Q. In the absence of any other indication of 
focal infection? 
A. I might assume that it could be responsible. 
Q. I believe you said that you didn't attempt to make any 
X-raYs to be sure of :Mrs. Moeblman's condition at the time 
You ~aw herf 
· A. That is true. 
Q. Did you sugg·est to her that she see an orthopedic 
surg·con f 
A. I did not.· 
Q. Do you know what an orthopedic surgeon is? Of 
course, you know what it is. Tell the jury what an ortho .. 
pedic surgeon is. 
A. An orthopedic surgeon is a surg·eon who operates 
usually upon patients who have injury to the bones., diseases 
and injury to the bones. 
Q. Then, if there was an injury to Mrs. Moehlman 's spine 
an orthopedic surgeon would be the sort of specialist whom 
she should probably and did probably resort to for the finest 
treatment; is that a factt 
A. That is not altogether true. 
Q. '\Vill you tell me why? 
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A. Your general })ractitioner knows something about bones 
as well as an orthopedic surgeon. · 
Q. That is an orthopedic surgeon's specialty, 
page 137 } is it noU 
A. Yes. 
Q. As Dr. Vann is an orthopedic surgeon in Norfolk? 
A. Yes. 
Q. And a specialty of an orthopedic surgeon is the diag-
nosing and treating· of injuries and/or diseases of the boneY 
l\ .. Yes. 
Q. Assuming that in Mrs. Moehlman 's case there was an 
injury caused by a fall on the 6th of July, and that on the 
25th of August she consulted an orthopedic surgeon, a man 
58 years of age, who had been practicing as an orthopedic 
surgeon for some 14 years after having taken post-graduate 
work at Harvard, a man of good reputation in his profes-
sion, that X-rays were taken of her condition, that the doctor, 
the orthopedic surgeon whom she consulted, diagnosed the 
,case as a dislocation of the fifth lumbar vertebra in its rela-
r.10n to the sacrum; that is to say, a dislocation of that verte-
bra of the spine, that he prescribed a course of treatment 
for her involving traction of the lower limbs; that is to 
say, a suspension by weights, which was continued for a pe-
riod of about three weeks., or tb1·ee and one-l1alf weeks, that 
she was immobilized, her lower extremities-I omitted to say 
that he gave her a manipulation before traction was applied, 
and I assume that meant he made an attempt, if 
pag·e 138 } there was dislocation, to reduce it, put it back in 
place; that she was at the hospital for about four 
weeks, that a second X-ray was taken in May, 1942, and dis-
closed that the condition had been considerably, if not en-
tirely, marked so far as the X-ray shows. vVould you, from 
your examination of l\Irs. Moehlman, be disposed to refute 
those statements of the Doctor as to the injury and the ef-
fects of the treatment? 
A. How long did you tell me it was after her injury be-
fore he saw her? 
Q .. On the 25th day of Aug·ust., and she was injured on 
the 6th of July. 
A. It was in July? 
Q. On the 6th of July f 
A. I thought it was the 26th of August. 
Q. The 25th. 
A.. The 25thf 
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Q. Yes. 
A. I can answer the question. 
Bv the Court : 
"Q. ·w11~t1 
A. I can answer. 
Q. ,,7ha t would your answer be? 
A. I would say that if sl1e had suffefed the injury., such~ as 
you say he described, to set up arthritis at that point, tlmt 
she would have had ankylosis at that poinbto 
page 139 ~ haye prevented him from correcting it. 
By Mr. Maupin: 
Q. His testimony was that the .X-ray disclosed evidence of 
· arthritis at that time. · · · · 
:Mr. Ashburn: You mean angula_tion 1 It is on page 27 of 
his deposition, at the bottom of the page. 
· Mr. Maupin: '' Q. When I said all the pictures, l meant all 
four exhibits, Plaintiff's Exhibit 1, 2, 3, and 4. The question 
is, are there any arthritic changes, aspects, shown on them. 
A. I would say if there is any, it is so min.or that I wouldn't 
consider it important.'' 
Mr. Ashburn: That was with reference to the difference 
between the :first two taken and the ~a.st two taken. 
By :M:r. 2\faupii1: 
· Q. Doctor, let me ask you this : If this orthopedic surgeon.; 
of whom I have spoken, had said that he found that tl1ere 
was a definite displacement-I wi\l read you his ·exact Ian-· 
g·uage: _'' ( Q.) Do any of these X-ravs show a dislocation, 
as differentiated from an angulation t (A.) My opinion is · 
there is a dislocation.. T:he angulation and the marked de-
gree that the .joint has ridden forward over the border, that 
would be ca.lled a dislocation." ·He further testified that he · 
. first examined the patien( repeatedly standing, 
page 140 ~ lying on her back, lying on lier side,- and stooping; 
tliat X-rays were taken and he performed a: ma- · 
nipulation and preseribed traction. V\7 onld you be willing- to 
say that the Doctor was wrong· in his diagnosis y. 
· A~ All I know about the Doctor· is what vou told me. 
Q. I am. .asking you. - · · 
A. I will haye to exp:rcess my opiniqn, about it. 
Q. Tuliat is your opinion Y · · · · 
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A. As I expressed it just now. Apparently it is just a 
matter of position. . 
Q. Are you willing to say that the patient was in any dif- ·· 
fe.rent position when that second photograph was taken from 
the position she was in when the first photograph was taken f 
A. She was lying on her side, but it depends upon whetl1er 
she was bent forward or straightened out. 
f~. I am asking you if you are willing to say that the lateral 
positions as shown on Exhibit No. 4 is any different from 
the lateral position sl1own on Exhibit No. 2! 
A. I don't know how to answer that on the exhibits. 
Q. There are two photographs there which show X-rays 
fa ken of the patient in a lateral position Y 
A. Tlrn t is right. 
Q. Sideways position! 
A. Yes. 
page 141 ~ Q. Are you willing to to say to tlle jury that 
the position or ang'le of the patient with relation 
to the camera was any different in these two pictures t 
A. Apparently so. 
Q. If you were told that the doctor who took the X-rays 
and the doctor who examined the X-rays, tl1e orthopedic sur-
geon, had both stated on their oaths that the position was 
exactly the same, would you take issue with that statemenU 
A. I can only give you my personal opinion. 
Q. What is thaU 
A. I gave it to you just now. 
Q. You think there was difference? 
A. Yes. 
Q. You are willing· to say, in your judgment, that there 
was no dislocation of any vertebra in ]\frs. Moehlman 's 
spine? · 
A. That is rig·h t. 
Q. And that is based on the one visit you made down ai 
the hotel to see her and the one visit she made to your of-
fice I · 
A. And what I see in the X-ravs. 
Q. You a1~e not an orthopedic su·rgeon t 
A. That is right. 
Q. Mrs. Moehlman didn't retain you herself as her physi-
cian ; you examined her at the request of some-
page 142 ~ one else., did you not? 
A. That is rig·ht. 
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By Mr. Ashburn: 
Q. Dr. Stroud, if lumbosacral arthritis continues to exist 
· for a period of a month and 19 days, will there not be some 
indication of an arthritic change at the joints 1 
A. I would say there may be or may not be an indication 
in the X-ray. 
MISS A. HOPSON KIRBY, 
one of the defendants, being first duly sworn, testified as 
follGws: 
Examined bv Mr. Ashburn: 
Q. State );Our name, Miss Kirby. 
A. A. Hopson Kirby, Miss. 
Q. If it doesn't embarrass you, what is your age, please? 
A. Sixty-five. 
Q. What is your occupation f 
A. TEacher. · 
Q. Do you teach in the public school system in Richmond? 
A. In the public schools. 
page 143 ~ Q. For how Ion~· have you owned the Idlewyle 
Cottage at Virgima Beach? 
A. About 19 years, or twenty, in that neighborhood. 
Q. During that period have you operated that establish-
ment during the summer seasons? 
A. Yes, every summer. 
Q ]i., h "l . . .. ac f;Ummer . 
A. Yes. 
Q. What relation to you is Mrs. N. C. Radcliffe? . 
A. Sister. 
Q. And tl1is is Mrs. Radcliffe sitting here? 
A. Yes. 
Q. Does she assist you in the operation of that establish-
ment"? 
A. She does. 
Q. Does she have any ownership or interest in it, or is 
she a co-proprietress? 
A. No. I own it myself. 
Q. It is owned solely by you f 
. .:\.. Except for the mortg·age. 
Q. How many years has she been there with you? 
A. I think about 14, in that neighborhood, I think. 
Q. About 141 
A. Yes. 
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pag·e l.44 r Q. How large an establishment do yon have 
theret 
A. We have 19 bedrooms, a lobby, the dining room, and 
what we call the bathers' porch. 
Q. Miss Kirby, were you at that place on the 6th of ,July, 
1941! 
A. I was. 
Q. Do you know Mrs. Edna Moehlman, the plaintiff here¥ 
A. Do I know her? 
Q. Yes. 
A. Yes, I do. 
Q. Had she been a guest of your establishment prior to 
the summer of 1941 t 
A. Yes. 
Q. She says that in 1941 she came to stay there with you 
there on the 16th of June¥ 
A. Yes. 
Q. Is that approximately correct, as you recaH it? 
A. Yes. 
Q. What was the condition of her health ,vheu she came 
there? 
A. I considered her a nervous wreck. 
Q. How was that indicated to you Y 
A. "'\"\Tell, from the way she acted. She was in bed some-
times before she bad the injury. 
Q. She was in bed l 
pag·e 145} }{. ·would go up and rest a g:reat deal. As to 
her domestic relationship, she told me freely 
:about that. 
Q .. I don't wish to go into her private affairs. I wanted 
to know about her condition. 
A. I thought that was what made her nervous. 
Q. Do I understand that she was spending· a considerable 
portion of her time in bed and in her room before she had 
tho falH 
A. ] knew Hhe went up there every day. 
Q. You mean what by she went up every dayf 
A. "~tio rest, yes. 
Q. You have chairs on your porch for the convenience and 
11se of your g'Uests, do you not? 
A. 1 do, yes. 
Q. Approximately how many chairs did you have? You 
don't have to be accurate. 
A. Well,, I would say 14 of them, guessing at it, or 15. 
Some were double ones, like a bench. 
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Q. As to the rocking chairs, state whether or not. they are 
the ordinary porch chairs in use on the Cottage Line at the 
beach in the summer time Y 
A. Yes, like myself and everybody else has. . 
Q. What precautions, if any, did you take to look over 
your porch furniture and do what was necessary for its 
preservation Y 
page 146 ~ A. Of course, every spring they are all gone 
over and painted, freshly painted every spring,. 
and I have had a very capable bellboy. William Haynes was 
his name, and I had had him quite a few years with me, and 
every morning he went out and brushed up· the porch and 
looked after all chairs, and he had been instructed that when-
ever there was anything out of order to r~new it, and be went 
out every afternoon and did the same thing. 
Q. Did he have any instructions to report to you as to any-
thing out oi order? 
A.. I l1ad always told him that anything out of order to 
take it off the porch. I had another colored man there by 
the name of Jim, and he did a lot of repairing for me. 
Q. Did Jim have anything to do with brushing off the poreh 
or in8pecting the chairs at any time Y 
A. No, Jim had nothing to do with that. He kept the 
g·rass., kept the yard clean, but had nothing· to do with the 
deaning of the porch. 
Q. In the summer of 1941 which one of your employees 
had the duty of keeping· the veranda in order, brushing it and 
looking after it1 
A. William Haynes. 
Q. How often was he supposed to inspect it? 
A. Every morning· and evening, and I went out every day 
and looked around myself to see that things were in order. 
Q. That is twice a dayY 
page 147 ~ A. Yes.· 
Q. When did you first learn that Mrs. l\foehl-
man had sustained any sort of fall °I 
A. My duties were always in the back part. I did all of 
the serving and all of the buying, but I heard she had a fall 
and as soon as I could get out I came to find out about it. 
I knew my sister was in front, because she had charge of the 
desk. 
Q. That is M:rs. Radcliffe! 
A. Yes, and my niece. :My niece and Mrs. Radcliffe both 
were in the front. 
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Q. Miss N orelwa Radcliffe assisted in the front f 
A. Yes. 
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Q. Miss Kirby, had there been any prior report to you be-
fore Mrs. Moehlman sustained this fall of any defect in any 
chair, or any report that any ch~ir was in an unsafe condi-
tion? ' · 
A. No. 
Q. Or that anything was the matter with iU 
A. No. I didn't have any knowledge of any chair being 
broken on the porch. We always kept the chairs along the 
house so that people could look out. Most people wanted 
to look out on the ocean and at s}lips, and some g·uests would 
move the chairs around. 
Q. To suit themselves? 
pag·e 148 ~ A. Yes. 
Q. How many 11eople were guests in the estab-
lishment at that time, roughly f 
A. I guess 40 maybe. 
Q. Perhaps as many as 401 
A. Yes. 
Q. Had any of those people or anyone employed at the 
Idlewyle by you; that is, anyone connected with the establish-
ment, brought to your attention any defect in any porch 
chairs at all f 
A. No. 
Q. Did you have any knowledge of any defect existing in 
any porch chair? 
A. No, or I would have moved it myself. 
Q. You ~idn 't see the fall of Mrs. Moehlman? 
A. No .. 
Q. It was probably an .hour or two afterwards before you 
saw Mrs. Moehlman t 
A. I expect it was an hour afterwards. I was told she 
seemed to be more frightened than hurt and it relieved me 
very much. 
Q. Did you see her the same evening? 
A. I think I did. 
Q. How long did she remain as a guest in your establish-
ment after that 1 
page 149 ~ A. Until the 17th of August, my understand-
ing. 
Q. During the remainder of that time, about a month and 
11 days, what was her condition with respect to or com-
paring it with what it had been before she sustained tbP 
fall? 
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A. Vl ell, I knew she went up and rested quite a bit, and 
she went out afterwards on the beach and would lie out 011 
the sand. She took walks with lier little girl down tho 
beach, and she went to Norfolk, and the day sLe left I told 
her I never saw her looking· better., She looked like a million 
dollars. She had been going to Norfolk and coming hack, 
a:nd she looked splendid. I bid her good-by and I understood 
her to say, "I feel fine." 
Q. From observation did it seem that there was anything 
at all the matter with her wl1en she left? 
A. Not to me. I did1i 't think so. She didn't make verv 
much complaint. I thought she was a good Scienfo::t, and sh(, 
didn't complain very much. 
Q. Did she seem in better spirits when she left than when 
she carnet 
A. iShe certainly did, and I rejoiced with her because she 
did seem '30 much better. 
Q. About how high is the veranda from the ground i 
A. Let's see; I have bushes by the veranda, and I would 
say two and a half feet; I would think about that. 
page 150 ~ Some of the bushes have grown and hav-e gotten 
above the porcl1. 
CROSS EXAMINATION. 
Bv :Mr. Kellam: 
~Q. "'When did you first find out that Mrs. Moehlman had 
been hurt? 
A. I got the message. I was back in the pantry and some-
body came back there, but I don't remember who. Maybe 
it was mv niece or Mrs. R.adcliffe. I heard she had fallen 
out of the chair. 
Q. "\Vha t did you do? 
A. I don't remember what I did. I knew she was receiv..; 
ing attention. I wanted to find out if she was hurt very 
much. 
Q. How did you know that she was receiving attention if 
you were back in the pantry? 
A. I knew Mrs. Radcliffe was in the front, aud I knew she 
would be cared for. 
Q. W1iat did your sister come and tell you about it't 
A. I don't remember who told me, but someone told me, 
because I heard it and came out. I didn't see it . 
. Q. ,vhere did you go when you came out? 
A. To the front, in the lobby. 
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Q. "\Vho did you seeY 
· A. I saw quite a few of the guests. I don't 
page 151} remember whether Mrs. Moehlman had gone to 
her room then, or not. I went up to see her. 
Q. You don't remember whether she had already gone up 
or was still sitting there? 
A. I don't remember whether she had gone up or sitting 
iu the chair. It has been 15 months ago. 
Q. Don't you remember whether you went up to see her, 
or not? 
A. I know that I went up later in the evening. I am pretty 
sure of that. 
Q. You came out and went in the front, but you don't Te-
member whether you went to see her, or not Y 
A. I don't remember whether she was around in the sit-
ting room or had gone up to her room. FrarJdy, I don't 
remember. 
Q. You can't remember? 
A. No, because I was so busy in the back looking after 
the guests. 
Q. Your duties in running the hotel are in the kitchen and 
dining room? 
A Yes. 
Q. That is where you spend most of your time! 
.A. I certainlv do. 
Q .. I understood you to say that you saw Mrs .. l\foehlman 
out on the beach? 
page 152 } A. Afterwards .. 
Q.. What day did you ever see her out on. tl1c 
beach¥ 
A. Afte-i· she was confined to her room I sent her her meals 
as long as she felt she could not come down. The waiter 
took her meals to her room, and in a few days she went to 
Norfolk to see another doctor. 
Q. I asked you when did you see her on the beach? Did 
you, as a matter of fact, ever see her on the beach walking 
up and down it T 
A. I would see her come dowi1 and walk out and around 
tl1ere. I saw her lying on the beach. 
Q. You testified on direct examination you saw her lying 
:on the beach and walking up and down the beach. Can you 
say you ever saw her come out and walk up and clown the 
beach"? 
A. I knew she went down to the beach and would lie down 
there. I didn't g'O down there to see her .. 
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Q. If yon didn't go down there to see her you conld not 
say she was there of your own knowledge, could you? 
A. No. 
Q. You heard Mrs. Moehlman testify that she did go out 
and sit around on the side there in a chair i 
A. Yes. 
Q. Did yon ever see her there f 
A. Oh, really to be frank with you, I don't 
·pnge 153 ~ know. I was always as busy as I could be. We 
had a little store back there and she would come 
hack there and stand and talk sometimes> and I would run 
around there for something and would see her. 
Q. Did yon visit the rooms of your guests daily? 
A. That was not my part of. the work. 
Q. You didn't go in there, in their rooms¥ 
A. ~xcept when .I went-
Q. To see her after she was hurt f 
A. Yes. 
Q. How are you prepared to testify, as you have done, 
that Mrs. Moehlman stayed in her room, stayed in her bed, 
and read there in her room a great deal of the time before 
she was hurt? 
A. Because I would know that she was up there. I was 
told she was up there. 
Q. You were told so but you didn't know it of yonr own 
knqwledge? 
A. There are lots of things you know a round a place you 
are running. 
Q. You mean somebody told you Y 
A. Yes. 
Q. Do you know who told you she was in her room read-
ing·? 
A. I don't Imow that she was especially read-
page 154 ~ ing, but up ther.e resting. · 
Q. How do you know tliat? 
A. I would know it because I knew that she rested up 
there. She would tell me she was going up to her room. I 
,,
1ould know from different reasons. 
Q. You never went in her room and never saw her up 
there? 
A. I went up there after she was hurt. 
Q. I am talking about before she was hurt . 
. A. No, I didn't go up there before she was hurt. 
Q. Yon 'don't want to tell the jur.y that you found her in 
the room in bed before she was hurt. and that she stayed in 
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her room a great deal of the time if you didn't see her iu 
there, do you? · 
A. No. 
Q. And you are mistaken about that. The tiiµes you saw 
her in her room were after she had had the fall? 
A. Yes. 
Q. Do you know t]1e first time you visited her room after 
she felH 
A. No. 
Q. You can't remember? 
A. I think I went up that nig~t to see how she was. 
Q. Do you remember telling her that if William had been 
there or if Jim had been there he would have 
page 155 } seen that the chair ·w·as broken and she would not 
have hurt herself? 
A. i certainly qidi1 't be~ause .Jim clidn 't have anything tQ 
do with the cleaning of the porch. 
Q. Who cleaned the porch! 
A. William· Haynes. 
Q. He was the bellboy! 
.A .. Yes. 
Q. Bill went away (!n July ifh? 
A. Who! 
Q. Bill. 
A. I don't know anyone by that name. 
Q~ In other wor<ls, your main help, the colored man who 
was your main help, got off for a few days on July 4th Y 
A. Not to my knowledge. 
Q. Don't you remember telling :Mrs. Moehlman, or do you 
deny telling her, that if this man had been there to look 
after the furniture he would have seen that the rocker was 
broken and she would not have fallen' 
A. He would not have coin~ tq me to g·et off, but-
Q. You don't know· whether he g·ot off, or not? 
.l\ .. I am sure he didn't get off. I am almost sure he didn't 
because it was a busy time and there was no reason for his 
getting off. 
Q. Do you remember visiting :M:rs. Moehlman's room on 
the second or third day after this accident and 
page 156 } telling her that somebody was coming to see hel' 
and for her to say that the rocker was on the 
chair;! 
l\ .. I don't remember saying any such thing because I didn't 
know we had a broken rocking cl1air on that porch. 
Q. You knew it after she told you t 
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A. I knew after it was broken. 
Q. After she told you Y 
A. I don't remember telling- her any such thing. 
Q. And don't you remember comimr back to her a Ii ttle 
later and telling- her that it would be ~all right to tell-
A. I certainly don't. I beard it here, but I don't remem-
l)er it. 
Q. You are not denying iU 
A. Yes, I will deny it. 
Q. Did you have any conversation with :Mrs. Moehlman at 
nll with regard to the rocker not being on the chair? 
A. I don't remember. I told her I was sorry that she bad 
had an accident, but I don't remember discussing anything 
much about the chair. 
(~. Do you mean to tell the court and jury that you never 
talked to her at all as to how she got hurt, and what hap-
pened to her? 
A. I beard from several witnesses that had seen i.t, and 
I heard she had fallen over in the chair. That is the way 
I got my information. 
page 157 ~ Q. W110 did you hear it from t 
A. One was from :M:r. Rutty. 
Q. Who? 
A. :rvir. Rutty. 
Q. He came back there in the kitchen and told you! 
A. He told me. As I told you, I heard she had fallen over 
in a chair. 
Q. Immediately after she had fallen f 
A. The same evening, and when I could get out tl1ere. I 
was very busy and as soon as I could get out I came out. 
Q. You didn't see the chair? 
A. I saw the chair when it was taken off the porch and 
I saw the rocker was broken off entirely. 
Q. ·when did you see it taken off the porch f 
A. I didn't see it that night, but I knew the bellboy looked 
after the-
Q. Do you know wl1ether the bellboy took it off the porch 
that night f 
A. No, I could not swear. I knew he took it off. 
Q. Do you know that he took it off the next. morning ·t 
A. Yes. 
Q. How do you know? 
A. Because I went out and looked mvself. 
Q. You went out there to see and told him to take it off? 
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A. No. 
Q.. Did you see him take it off? 
tu 
pag·e 158} 
A .. No, but there was no broken chair on the 
porch. 
Q. Yon don't know when it was taken off f 
A .. No. 
Q. Where did you see the broken chair? 
A. I saw it out in the back yard. 
Q. What had happened to the chair! 
A. The rocker had been broken off. 
Q. Completely? 
A. Yes, absolutely and completely. 
Q. Did you see where the· shrubbery was broken down 
where she tumbled overt 
A. No .. 
Q. Did you see where it had been pulled apart? 
A. No .. 
Q. ·when did you· go and look at thaH 
A. I didn't go and look at it. 
Q. How could you tell the jury that it was not broken f 
A. I didn't look at t1rn shrubberv. I didn't look at that 
l)ecause she didrt 't fall in the shrubberv. 
Q. ·what did she fall in T • 
A. I was told that she fell on the porch. 
Q. You don't know if you didn't see it! 
A. I came out and asked a bout it and I was 
JJage 159 } told by Mr. Rutty. 
Q. I want you fo tell the jury what you know 
and not wl1at somebody else told you. 
A. No, I don't know how she fell, and I clian 't look at the 
sh rubbery. 
RE-DIRECT EXAMINATION. 
By Mr. Asl1 burn-: 
0 Q. State whether or not Mrs. Moehlman was in n very 
disturbed mental condition when she came to your place to 
become a guest there? 
The Court: She has already answered the question, Mr . 
.Ashbiun. 
Mr. Ashburn: I didn't think so. 
A. Yes, sir. 
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Bv Mr. Ashburn: 
·Q. Without s3:ying what the cause was, state whether or 
not sl:i~ di~cussed freely 'Yith you the cause· of that condi-
tion. 
A. She certainly did. 
Q. And that is how you knew she was resting and ~taying 
in her room a great deal 1 · 
A. Yes, exactly right. 
RE-CROSS E~MINAT~ON. 
By :M:r. :Kellam: 
page 160 ~ Q. How long did you send her meals up to ber 
roomY , 
A. I think they were sent up three or four days. 
Q. Then what did she do, c.ome qown and get them? 
A. Yes, came· down to her dinner. 
Q. Do you remember Dr. Stroud coming there? 
A. No, I don't remem her ev~r seeing him. 
Q. You heard it testified that he was there ten days after-
wards¥ · · 
A. I did see another doctpr there. When I heard the doc-
tor was there I came back from the pantry in the kitchen to 
i;;ee if I could see him, and I asked him how was the patient 
and he told me that she seem~d nervous, that ''It is more 
nervou~ trouble than physical.'' 
Q. Didn't Dr. Stroud testify that he came at your re-
quest! 
A. No. I didn't see him, and I never saw him before. I 
di<ln 't know the doctors at all. I haven't had one in 40 
years myself, and I don't know any doctor but Dr. Wood-
house on the beach. When anv children were sick and needed 
a doctor, Dr. Woodhouse is the only physician that came there 
that I knew of. 
Q. You knew :Mrs. Moehlman went bowling every morning 
up to the time she was hurt T · 
A. No .. 
Q. You didn't g·o downtown with her? 
page 161 ~ A. No. 
MRS. NORELV\7 A CANODINE ~ADCLIFFE, 
a witness on behalf of the defe:µdants, being· first duly sworn, 
testified as follows : 
:mxamined bv 'Mr. Ashburn: 
Q. State your name, please? 
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A. N orelwa Cano dine Radcliffe. 
Q. You are a sister of Miss Kirby? 
A. Yes. 
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~. You have been helping her how many years in the op-
eration of the Idlewyle Cottage! . 
A. I imagine about 12 years, since 1925. Co.unt it up. 
Q. Do you have any ownership or interest in this est~b-
lisbmentf 
A. No, not at all. 
Q. ,vhat part of the work did vou dot 
A .. I am at the desk. I receive all mail and receive all 
p;uests. I answer the mail as secretarv. 
'- Q. Did you look after the front of tlie house t 
A. Yes, I did, and the bellhop reports to me. 
page 162 ~ Q. \Vho was the bellboy on the 6th of July? 
A. William. Heh.ad he.en with us a great num-
ber of years and everybody liked him because he was-he had 
such a cheerful face, and grinning all the time. 
Q. William Haynes? 
A. Yes. · 
Q. \Vhat duties., if any, did he have to perform in respect 
to the porch and chairs? · 
A. ·william brought all bags in, took care of, the lobby and 
porc]1, and swept around the walk, whatever his duties were. 
If cigarette ashes were spilled on the rugs he would sweep · 
them up. 
Q. How often was he supposed to clean the porch and 
chairs? 
A. Twice a day; and would pick up newspaperi:; after the 
g·uests read them in the mo,rning, and cigarettes dropped on 
the floor. 
Q. Did he have any instructions as to whether or not lie 
was to report anything out of the ordinary; if so, to whom~ 
A. Every one is fixed up every spring anq repni ntcd, and 
not to my knowledge was there a broken ehair on the porch. 
Q. ,vas there a defective chair there? 
A. Not to my k.nowledge, because I would not have let any-
one sit in it. 
page 163 ~ Q. How many times a day did you, yourself, g·o 
out on the front porch 1 
A. I could not say because I was busy. I would walk to 
the door and receive the guests. I think I received :Mrs. 
Moehlman when she came in and was gfacl to see her. Ofte11 
I would walk out on. the porch, and often I would stop and 
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talk to them if I had an opportunity. If you know what a 
desk clerk means, you know they are busy. 
Q. Had you ever reeeived any intimation of any defective 
condition in any of the porch chairs? · 
l\f r. Maupin: She just answered and said that she had 
not. 
A. Not to my knowledge. 
Bv Mr. Ashburn: 
• Q. Had William Haynes ever reported anything to you T 
A. This was in June, and in 1\Iay we fixed up everything 
brand new. They had been repainted, if I recall correctly. 
Q. This was the 6th of July that Mrs. lfoehlman was hurt Y 
A. Yes, and to my knowledge there was no broken e-hair. 
I think anyone would have noticed it and reported it to me 
if there had been anything wrong· with it. 
Q. When did you first hear that :Mrs. Moehlman had had 
a fall f 
page 164 ~ A. I could not tell you exactly,, but. I was be-
hind the desk and when I got out to her she was 
sitting up in the chair, and Mr. Rutty-
Q. M:r. Rutty was there with her f 
A. Yes, sir, standing by her, and I asked-I don't remem-
ber what I said. I know I was grieved that she had gone 
over. Maybe I said this-it is not to my knowledge that sl1e 
fell, but she fell over, but I didn't see it. 
l\fr. Kellam: I ask that that be stricken out. 
The Court: It would be purely hearsay. She is volunteer-
ing- statements. I think you always get in trouble when you 
do ~o. 
The Witness: I want to be accurate, Judge. 
Bv Mr.Ashburn: 
·Q. " 7hen you heard she had fallen you went out on the 
porch and she was sitting· in the chair on the porch? 
A. Yes, and if I remember, with her hands up like thi8 
(indicating). I said, ""7ha t is wrong?" and they said, " She 
is really more upset and more nervous.'' 
Mr. Kellam: I object to that. 
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By Mr. Ashburn: 
Q. Was that in her presence! 
A.. Yes, certainly was. . 
Bv Mr. Kellam: 
·· Q. You mean this Mr. Rutty was there f 
page 165 } A. Yes. 
By Mr. Ashburn: 
Q. Did you assist her upstairs to her room? 
A. No, I didn't. 
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Q. Do you know whether she required assistance to her 
roomt 
A. She didn't. I didn't assist her. You may think that 
is strange- · · 
The Court: lust answer the question. 
Br Mr. Ashburn: 
Q. V..7 as your daughter there, Miss Radcliffe f 
A. Yes. 
Q. Was she also helpingf 
A. I think that-it was quite a few around her. I am of 
tlrn impression-
The Court : If you don't ]mow., don .,t tell us hearsay .. 
The ·witness : I am bound to talk naturally. 
The Court: We don't want your impression. 
The Witness : You are tilting ov-er now, and if you do that 
you are liable t°' go on over. · 
Bv Mr. Ashburn: 
· Q. Who examined the chair after her fall, your daughter 
or yourself? · 
Mr. Kellam: She hasn't said anybody did. 
page 166} ·By Mr. Ashburn: 
Q. Did you examine it or somebody else? 
A. No, I didn't examine it. I saw it but I didn't examine 
it. I saw the back part of it was off. 
Q. What part of it was off? 
A. The back of the rocker .. 
Q. Was broken off Y 
.A. Yes. I examined it. 
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Q. Was it apparent to you from looking at itf 
A. Yes. May I say this-
1 
The Court: Wait a minute. Just answer Mr. Ashbnru's 
questions .. 
By Mr . .Ashburn: 
Q. w· as the front part of the rocker on the chair? 
A. Yes. 
Q. And the back part was broken off? 
A. Yes. It was split where it went in. 
Q. Where the post went in it1 
A. Yes. 
Q. Is this the front part of the rocker, or do you know1 
A .. That is where it was broken off :rrom the back. 
Q. And this is the front part of the rocker t 
Mr. Kellatn: Let her answet' . 
.A.. ·wen, that and that (indicating). 
page 167 ~ By Mr. Ashbutil: . 
Q~ Those are the two hales where t.l1e posts 
went in the tockerf 
A. Yes. 
Q. Did you tak~ this portion off the cha1r afterwards or 
did someone els~ do it? 
A. I didn't take It ~:rff, no, sir. 
Q. Now,_ Mrs .. R~dcl.iffe, how of~en did you see :M:rs. Moehl ... 
tnan for the remaining period that she stayed in the hotel? 
A. Every day. . 
. Q. What was her general condition and what were her 
habits f 
A. You tnean after the accident¥ 
Q. Jes. 
A. Vl ell, she was ta,~ei1 out the next day to the doctor, 
Q. To Dr. Woodb~use? . 
A. Yes; and I thmk she was_ 1,rncomf ortable, but l·----she 
ki1ew I sympathi.zed with her. She really kn,ows. 
Q. For how long did she rema.in in her room i 
The Court: If you know! 
A. I could not count the days. I know I went up to see 
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her. I think she will-every day I went up there in the room 
to see her, and I think she will admit that. 
By Mr. Ashburn: 
page 168 r Q. Wlmt is your impression as to the length 
of time she remained in her room ; do you think 
n s long as a week, or less f 
Mr. Kellam: Let her answer. 
A. I don't think a week. 
Bv Mr. Ashburn: 
· Q. After the time during- which she remained in her room, 
what were her general actions? 
A. Repeat that question f 
Q. What did she do with herself after the period durin.~ 
w J1ich she remained in her room! 
A. I am under the impression that breakfast was sent to 
l1et and she would come down to dinner, would come dov,rn and 
sit in the lobby and walk around and get a drink in the little 
store on the back. She would go to Norfolk to see the doctor 
on the bus, and she would come ba~k and I would always ask 
her what he said. She went shoppmg before she went home. 
Q. Did she go walkingf 
The Court: Did she walk? Did she go walking 1 
A. {No response). 
By Mr. Ashburn: 
Q. Do you know whether she took walks? 
A. She had to walk when she went into Norfolk to the 
stores. 
Q. I mean walk for pleasure. 
page 169 ~ A. I would not say. 
Q. You don't know about thaU 
A. She did walk around the hotel. 
CROSS EXAMINATION. 
By Mr. Kellam: 
Q. Mrs. Radcliffe, do you know how long it was after th<' 
lady had fallen off the porch before you found out she bad 
been hurt¥ 
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A. It was immediately because you see the desk is not so 
far from the door. I could not t~ll you who told me, but I 
came around and went right out and sl1e was sitting· in the 
chair. -
Q. What did you do when you got out theret 
A. Well, I think I asked her if she wanted some ammonia. 
Q. ·what did she say? 
A. She will have to answer that. : 
Q. Did she make any reply when you asked her T 
A .. Ask her. I don't know. 
Q. I can't ask her now. I am asking you. 
A. I don't know whether she got the ammonia, or not, but 
I know that is the first suggestion for her. 
Q. Did you get it? 
A. I didn't. 
The Court: She said she didn't know. 
page 170 ~ By Mr. Kellam: 
Q. After you asked her if she wanted some 
ammonia, what did you next dot 
A. Whether I caught her hand-I don't remember, but I 
think my next thought was how it bad happened. 
Q. Did you ask her? 
.l\.. I think I turned to Mr. Rutty because she had her hand 
over-I said, "How did it happen?'' and they sai.d, '' 1She 
reared back. '' 
By the Court: 
·Q. Said what? 
A. She reared back and it broke. 
Bv Mr. Kellam: 
"Q. You said. ''They said." Who is tbaU 
A. Mr. Rutty. 
Q. Mr. Rutty said she reared backt 
A. Yes. 
Q. '\Vhat else? 
A. They had been out there talking. 
Q. Is that all she told you! 
A. She fell back in the chair. The chair 2·ave-the rocker 
g·ave way and she fell back in the chair. "'· 
Q. vVho said thaU 
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Q. He said the rocker gave way! 
page 171 } A. It cracked down there. You can put it any 
way you want. 
Q. Didn't you hear Miss Kirby testify that the rocker was 
completely off? 
Mr. Ashburn: No. 
The Court: The question is improper anyway. It is for 
the jury, and not the witness, to determine what the witnesses 
:say. 
Mr. Ashburn: He is putting it in a form that has quite a 
different meaning from what the witness said. 
Bv ]\fr. Kellam: 
"'Q. Did you see the chair in the yard f 
A. No, sir. 
Q. You didn't go out there to see iU 
A. No. 
·Q. The next dayt That is where Miss Kirby saicl-
1\ifr. Ashburn: That is when you mean she said it was off3 
the rocker, 
J3y M.r. Ke1lam ~ 
Q. Did you see it the next day? 
A. No. I saw it on the porch. 
Q. What was its condition tbenj 
A. Pa.rt of the rocker was :off. 
Q. Wbicb -part? 
A. The back -parl 
:page 172} Q. What had happened to the front part? 
A. It was on the chair. 
Q. Still on the chair? 
A. Yes., sir. 
Q. You say the man said she reared back? 
A. I didn't see her rear back, but that is what 11e told me. 
I wasn't out on the porch. 
Q. Did you see the chair any more 7 
"The Court: Did you .see t~e chair any more is the question. 
A. It may be the chair I :saw this summer. I could not say. 
"Bv Mr. Kellalll: 
·,Q. You don't know what became of the chair Y 
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A. It was taken off the porch. 
Q. What did. you do with it Y 
A. It was put back where they mend chairs in the back 
where no one could sit in it. 
Q. It was mended that season? 
A. No. 
Q. You didn't mend iU 
A. No. It was kept back there in the locker. 
·Q. ·wheh was it taken off the porch, if you know 1 
A. I could not tell you. 
Q. You don't know when it was taken off? 
page 173 ~ A. No. 
Q. I understood you to say-
A. No. 
Q. That in May or around the :fit-st of June you always re-
paired your chairs 1 
A. Yes. 
Q. And William looked a£ ter them? 
A. Yes. William may have come right then and taken the 
chair off. 
Q. You don't kri.owY 
A. No. 
Q. Didn't William get mad on the 4th of July ancl quit 
work? 
A. No. 
Q. He didn't quit work at all f 
A. No. 
Q. Didn't lose a day¥ 
A. No. He was with us the whole sumtner. 
Q. He didn't lose two or three days from work? 
A. Not to my knowledge. The 4th of .Julv is a. busv sea-
son, and we could not spare him. .. " I 
Q. Right after the 4th? 
.A.. Not to my knowledge did William get off at all. You J 
tnav be confused with Jim. 1 
~ Q. Did Jim get off¥ ! 
page 17 4 ~ A. ,Jim had sprees and ·would get off quite £re- / 
quently. 
Q. lie was the yard man 1 
A. Yes. He dug· the flowers up, and kept the yard clean1 
an<;l sfayed back in a little house there. 
Q. He would come on the front, too, wouldn't he·f 
.A. We didn't have flowers on the front. The only thing 
is Rhrubs on the front. / 
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A. No. Those kind you don't work. 
Q. You visited Mrs. Moehlman in her room after her fall¥ 
A. Yes. I am very fond of her. 
Q. How often did you visit her? 
A. I went up there in her room every day. 
Q. For what period of time? 
A. I could not tell you that. 
Q. About what time! 
A.. I just could not say. Whenever I was free from the 
office I went up there to see her. 
Q. Do you think it was as much as three weeks T 
A. That I went up to her room! 
Q. Yes. 
The Court: If she don't know, ask her another question. 
A. ·wait a minute. 
page 175 ~ By Mr. Kellam: 
Q. You say you sympathized with her? 
A. Yes. The very first day when she arrived my heart 
went out to her. 
Q. She suffered a great deal. 
A.. The very first day I think she suffered a great deal. It 
was not an injury to her back. 
Q. That didn't have anything to do with iU 
A. No. 
Q. Did you go down to the bowling alleys with her every 
day prior to the time of this accident.1 
A. No. I didn't have time to go. I don't g·o to movies. 
Q. Did you see her go down¥ Was she able. to go down 
there after this accident and bow I? 
A. I don't know. 
:MISS NOREL WA C. RADCLIFFE, 
a witness on behalf of the defendants, being first duly sworn, 
testified as follows : 
Examined by Mr. Ashburn: 
Q. State yom name, please. 
page 176 ~ A. N orelwa C. Radcli:ff e. 
Q. You are named for your mother? 
A. Yes. 
Q. How old are you, Miss Radcliffe? 
A. Twenty-eig·ht. 
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· Q. Twenty-eig·ht 1 
A. Yes. 
Bv the Court: 
·Q. How old? 
A. I am twenty-eight. I will be hvcnty-nine this coming 
Saturday. 
Bv Mr. Ashburn: 
"'Q. Do you in the summer season help your aunt, Miss 
Kirby,, and your mother, in the operation of the Idlewylef 
A. Yes. 
Q. For how many years or how many seasons have you 
been there assisting in the operation 1 
A. Actually working five seasons. 
Q. Do you have any ownership interest in this place f 
A. None whatsoever. 
Q. 'Wbo is the proprietress or owner? 
A. 1\iiiss _Ki~by, my aunt. 
Q. What sort of services do you perform 1 
A. I have charge of the office, the clerical work. 'I'hat 
summer I did the typing-. 
page 177 ~ Q. In the summer of 1941, what were your 
duties? 
A. I did the typing, stayed at the desk and had charg;e 
of the books and did the banking for 1\fiss Kirby. 
Q. Do you know the plaintiff, Mrs. Edna Moehlman? · 
A. Yes. 
Q. For how long have you known her, ro,ughly! 
A. I could not say exactly. I remember her being down 
.with her husband once before. 
Q. Once before 1941? 
A. Once before 1941. 
Q. That you recall f 
A. Yes. 
Q. Do you recall her coming there in l.941? 
A. Yes, I do. 
Q. "What was her condition when she came there? 
A. ·well, I thought she was just as healthy as she could 
be, and she and her daughter came to spend all of the sum-
mer, I underst_ood. 
Q. Did you notice anything unusual or different about her 
mental condition, whether she was distressed or not f 
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Q. You need not tell wlmt it was, but I w·anted to know 
wl1ether there was a difference in her condition? 
A. Yes. 
page 178 } Q. Were you on duty when she fell out of the 
chair on the veranda or turned over in the chair? 
.A .. I was at the desk at the time. 
Q. What attracted your attention? 
A. I heard someone say that someone fell, and I imme-
diately went out. 
Q. What did yon see? 
A. Mrs. Moehlman was up on the porch. I believe some-
one-I believe Mr. Rutty helped her up and put her in a 
chair. 
Q . .She was sitting in a chair? 
A. Yes. · 
Q. Did you go over there? 
A. Yes., I went right to her. 
Q. What then transpired Y 
A. Well, I believe my mother came rushing out and asked 
if she needed something, some ammonia or some medicine of 
some kind. I think it was Mr. Rutty who said, "She is more 
frightened than she is hurt.'' Two or three guests were 
~round at the time.· 
Q. How long did she remain there before she went up to 
her room? 
.A .. I really could not tell you. It was quite a few minutes, 
I mn sure.. 
Q. What was the condition of the c.hairf 
}Jagre 179} A. Well, the chair stiU had a roclrnr.. It was 
cracked then. Someone handed me a piece of the 
1·ocker and I kept it. · 
Q. Is this the piece? 
A. Yes., sir. 
Q. Do you know who pulled this off the chair? 
A. I could not tell you at the time. It was one of the 
guests, I am sure. 
Q. One of the guests? 
A. Yes. 
Q. ,vha t became of the shorter piece that went on to this 
to make the whole rocker, do you knowt 
A. It was on the chair-it was taken off-it is still on the 
~hair. 
Q. Have you noticed this as to whether it is the front piece 
<Or back piece Y 
A. It is the back pi-ece ef the rock.er .. 
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Q. Is it, or not, or could you tell? 
A. No. That is the piece taken off the front. 
Q. This is the piece taken off the fronU 
A. Yes. 
Q. Do you know who -actually pulled it off there after she 
fell T 
A. No. 
Q. ·whose duty was it to look after tl1e porch 
pag·e 180 ~ and chairs at that time? 
A. The bellboy, ·wmiam Haynes. 
Q. How often were you on the porch yourself in the course 
of a day? 
A.. Off and on all day long. 
Q. How many times a day would you say you were on 
there? 
A. A dozen times or maybe more. 
Q. Prior to this happening had there ever been called to 
your attention that there was anything the matter with any 
of the veranda chairs? 
A. No. 
Q. Had you ever observed anything the matter with them? 
A. No. 
Q. Nothing defective or any signs of any unsafe condition 
in them? 
A. No. 
Q. Had anyone ever reported such a condition 1 
A. No. 
Q. Miss Radcliffe, would it have been possible for one of 
the rocking chairs on the porch to have remained there from 
Saturday until Sunday evening and dinner without any 
rocker ori it at all and without having been noticed? 
Mr. Maupin: That calls for a conclusion, and I object. 
The Court: I sustain the objection. 
page 181 ~ Mr. Ashburn: There is testimony ht~re that 
that is what happened. I think it is perfectly 
proper to ask whether it would have come to her attention. 
The Court: I sustain t11e objection. 
Mr. Ashburn: We save an exception. 
Bv Mr. Ashburn: 
·Q. Did anything come to your attention as to anything be-
ing wrong with any of the chairs before this happened f 
A. No. 
Q. You didn't see Mrs. Moehlman fall¥ 
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A.,No. 
Q. But came out afterwards? 
A. Yes. 
Q. Was she at that time on or off the porch? 
A. On the porch. 
Q. '\Vas the chair on the porch? 
A. Yes., sir. 
By the Court: 
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Q. Do you know whether she was sitting in the same chair, 
or not! 
A. No; I could not tell you whether it was the same chair. 
Bv 'Mr. Ashburn: 
· Q. Miss Radcliffe, I believe you went with Mrs. 
page 182 ~ Moehlman to Dr. ,,r oodhouse 's office the follow-
ing morning, did you not t 
A. I did. -
Q. How did you go from the Idlewyle down to his office? 
A. Mr. Rutty took us in his car. 
Q. How did Mrs. Moehlman seem at that time? 
A. She seemed quite all right, and was anxious to see a 
doctor. 
Q. Did she have to be assisted from the hotel to the auto-
mo bile f 
A. No, sir. 
Q. Did she have to be assisted from the automobile into 
the doctor's office¥ 
A. No, sir. 
Q. Or out of the doctor's office to the automobile? 
A. No. 
Q. Could she walk without assistance? 
A.. Yes. 
Q. Did she walk naturally or unnaturally? 
A. She walked naturally. 
Q. Did you have occasion to observe her during the re-
maining five or six weeks she remained at the hotel 1 
.l\.. Yes, I did. 
Q .. State in a general way, beg·inning with the time she had 
this fall and continuing until she left, what her 
page 183 r activities were and what she did. 
A. Well, she went to Dr. Woodhouse. I went 
in to him mvself and asked him if it was serious. 
Q. You can't say what he said. He can testify to that 
himself. 
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l\.. Then we came home and I don't recall whether she 
went to bed then or afterwards. She rested for quite awhile, 
but she didn't" stay in bed for any length of time. 
Q. After she had ceased spending part of her time in bed 
what, if anything, did she do? 
.A. She would go walking the afternoons, in the afternoon. 
I know she took her daughter to the Casino. 
Q. Do you recall any other incidents 1 
A. She went down to 17th Street to the shops. I recall 
that. 
Q. Do you recall when she left to go back to Ohio? 
A. If I recall correctly, it was around the 15th of August. 
Q. Do you remember the occasion Y 
A. Yes. She was very anxious to go back because I be-
lieve her husband had· either called or wired that he had 
tickets to a ball g·ame and was going to take her and her 
daughter to the game when they arrived ho:Qie. 
Q. Did she seem to be all right that timeY 
A. Yes., she did. 
page 184 ~ CROSS EXAMINATION. 
By Mr. Maupin: 
Q. As I understand it, Miss Kirby is the owner and opera-
tor of the Idlewyle? 
.A. Yes, sir. 
Q. And you are employed there during the summer months 
on the desk? 
A. Yes. 
Q. Was this piece of wood here taken off the chair that 
Mrs. Moehlman was sitting in when you went out on the porch 
after her fall 1 . 
A. Yes. 
Q. Who took it off1 
A. I could not recall, sir. It was one of the guests, I am 
sure. 
(~. Took it off in your presence? 
A. And handed it to me, yes. 
Q. You are sure this part was handed to you when you 
first went out on the porch; you are sure of that, arc you? 
A. vV ell, the gentleman handed me the piece off the chair. 
Q. And this was the piece, was iU 
A. Yes, sir. 
Q. ·when you first went out on the porch 1 
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A. When I first went out on the porch he didn't 
pag·e 185 } hand me the piece. I went right straight to Mrs. 
Moehlman. 
Q. But while you were out on the porch this was banded 
to you? 
.A. Yes. 
Q. What sort of chair was Mrs. Moehlman sitting in at 
the time you went out there? 
A. It was a rocking chair. 
1Q. Was it a sound chair or a broken chair? 
A. A sound chair, I am sure. 
Q. Are you sure of that? 
.A.. Yes, sir. . 
Q. You don't know whether that was the chair, of your 
-own knowledge, that she was sitting in when she fell, or not, 
<lo you f 
A. I didn't see her fall, but I am sure that was the ehair. 
Q. You don't know whether she was moved from that chair 
:to another chair t 
A. No, I don't. 
· :Q. You say that you accompanied Mrs. Moehlman on Mon-
,dav to Dr. Woodhouse 's office Y 
A. Yes. · 
Q. At whose request did you do that? 
A. My aunt, Miss Kirby, and my mother, Mrs. Radcliffe, 
were very anxious for her to g-o to the doctor and 
page 186 } we suggested Dr. W oodbouse, be being the doc-
tor we 1mew at the b-each. 
Q. I understood you to say just now she didn't seem to 
be suffering at all, that she walked normally 'and didn't need 
anv assistance? 
A. No. 
Q. If that was the case why were your mother and aunt 
so' anxious for her to go to the doctor? 
.A.. It would help us to know that she was all right. 
Q. Did you feel that she was seriously enough hurt to go· 
with her yourself, and did you go so that you could report 
to vour mother and aunt? 
A. No. If anything happened we would g·o to him because 
be was the doctor we knew. 
Q. You were aware of the fact, were you not, that begin-
11ing on the next day Mrs. Moehlman was consulting Dr. Hud-
gins in Norfolk three· times a week? 
.A. You mean Monday1 
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Q. Beginning the next day after she went to Dr. Wood-
house! 
A. Yes, I knew she went. 
Q. You knew she was g·oing to Dr. Hudgins three times a 
week? 
A. Yes. 
Q. Did you ever inquire from her how she was getting 
along! 
page 187 ~ A. Wha.t f 
Q. Did you ever inquire from her as to how 
she was getting along or whether she was in any pain T 
A. Yes. 
Q. ,,That did she tell you f 
A. What? 
Q. What did she tell you? 
A. She said she felt better by going to Dr. Hudg·ins. 
Q. Did she complain of severe pain to you? 
A. No, I wouldn't say so. 
Q. ·why was she going to Dr. Hudgins, do you lmowf 
A. No, I don't. 
Q. You said just now that you knew that Mrs. Moehlman 
after the accident walked down to the Casino with JndyY 
A. Yes, sir. 
Q. Your cottage is at 28th Street., is it not¥ 
A. Yes. 
Q. And the Casino is about-
A. 30th Street. 
Q. About two blocks¥ 
A. Yes. 
Q. Did you, yourself, say that Mrs. Moehlman walked those 
two blocks¥ 
A. Yes. 
page 188 ~ 
yourself? 
Q. That was a two block walk 1 
A. Yes. 
Q. Did you see her walk down to 17th Street 
A. I didn't see her walk down there myself, but we thought 
she was walking down to 17th Street. 
Q. Who told you thaU 
A. I believe she said she was going down to tl1e shops. 
Q. You don't know whether she walked or rode¥ 
A. No. 
Q. As far as you know, sl1e may have gone down in· an 
automobile; somebody could have taken her; is that right 1 
A. Yes. 
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Q. Did you go with her on her first visit to Dr. Hudgins 
in Norfolk? . 
A. No. 
DR. ROBERT vV. "'WOODHOUSE, 
a w~tness on behalf of the defendants, being first duly sworn, 
testified as follows: 
Examined by Mr. Ashburn: 
Q. You are Dr. Robert W. vVoodhouseY 
A. Yes, sir. 
Q. Doctor, how long have you been practicing medicine? 
A. About 28, 28 or 29 years. 
pag·e 189 r Q. ·where is your office, at Virg·inia Beach t 
A. Yes. 
Q. Near 17th StreeU 
A. Near 17th Street on Atlantic Avenue. 
Q. Doctor., did you see Mr. Edna Moehlman, the plaintiff 
here, as a patient on tl1e 7th of July, 1941? 
A. I remember seeing· her., have a faint recollection of it; 
that is all. 
Q. ·was that at your officeT 
A. At the offic~, yes. 
Q. Of what condition did she complain at that time Y 
A. As I remember, she complained of pain in her back. 
Q. Did you examine her back Y 
A. I did casually. 
Q. Did you find any objective symptoms of any serious 
injury? 
A. None that I could see at that time. 
Q. What did you do for her T 
A. I strapped her back, as I remember. 
Q. With adhesive tape? 
A. With adhesive tape. 
Q. Did. she ever come back again T 
A. She didn't return to my knowledge. 
page 190 ~ CROSS EXAMINATION. 
By Mr. Maupin: 
Q. Dr. Woodhouse, assuming· that that lady lrncl a dislo-
cation, that the fifth vertebra had been impinged by reason 
of trauma of the sacrum, and was out of line, could you havC' 
discovered that on her visit to you without X-ray examina · 
tion? · 
A. No, sir. 
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RE-DIRECT EXAMINATION. 
B"v .Mr. Ashburn : 
"'Q. Was there anything to indicate. that ~he ~ad an injury 
of that kind, Doctor? 
A. ,v en, she complained of pain. 
Q. And you bad to take her word for it? 
A. Oh, yes. 
Q. Did this impress you as a very serious jnj'µ~y? 
A. ,vell-
Q. Or a sligl1t injury f 
A. Well, I didn't feel that it was so very serious. As I 
,say, I saw her only one time and I really didn't have a 
chance to find out so much a.bout her, just seeing her once. 
By Mr. Maupin: 
Q. And at that one time., I think you said you 
page 191 ~ just g·ave her a casual examination f 
A. Yes, I just examined her casually. 
COLUl\IBUS TAYLOR (col.), 
a witness on behalf of the defendants, being first duly sworn, 
testified as follows : · 
Examined bv ]\,Jr. Ashburn : 
Q. Your 11ame, please? 
A. Columbus Austin Taylor. 
Q. How old are you? 
A. :B,orty-six. 
Q. ·where is your home f 
A. Portsmouth, Virginia. 
Q. Ha-ve you ever worked in the Idlewyle H~tel at Vir-
ginia Beacl11 
A. ,vorked down there 20 years. 
Q. Do you work tlwrQ eyery summer f 
A. Yes, sir. 
Q. At the beginiliiig· of the summer, what is the :work that 
YOU dof 
. A. Paint and wax the floors, and wash the ,viµc;lows. 
Q. ·what, if anything, do you do with respect 
pag·e 1'92 ~ to the porch furniture? 
A. Examine all the chairs before I paint them. 
Q. Do you paint them every year? 
.A. Every other year, and sometimes I paint some e,,ery 
year. 
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Q. Did you do that work in 1941, summer before last? 
A. Yes, sir. 
Q. Did you, yourself, go over all the porch chairs that 
springf 
A. I did. 
Q. In what month? 
.A. May. 
Q. Was there any defective or unsafe condition apparent 
in any of the porch chairs at that time? 
A. Nary one I painted. 
Q. Did you look over them all 1 
A. Yes, sir, looked over them all before I painted them. 
Q. And there was nothing you could observe that was im-
proper or defective about themf 
A. No, sir. 
Q. In the summer season, afte1· the house gets full in July, 
w lrn t are your duties? 
A. ";--aits on the table. 
Q. Were you waiting on the table tbat summer? 
page 193 } A. Yes, sir. 
CROSS EXAJY.ITNATION. 
By Mr. Maupin! 
Q. You don't see the porch furniture after you paint itf 
That was outside of your duty, after you paint it T 
A. After I painted them I put them back on the porch. 
Q. And that was the end of your connection with them! 
A. Yes. 
·Q. And that was in May f 
A. Yes. 
0. You know Mrs. Moehlman here? 
.K. Yes, sir. I served her at the hotel. 
Q~ You carried her meals up to her room for 11cr! 
A. Yes, sir. 
Q. After she was hurt f 
A. Yes, sir. 
-Q. How long did you carry her meals to her? 
.A. I don't recall. 
Q. r.rwo or three weeks Y 
.A. No, sir. 
·Q. How long? 
A. I could not tell you, but not two or three weeks though. 
Q.. Two weeks., 
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page 194 ~ A. I don't think so. 
Q. A weekT 
A. I really don't know how, long· it was. I know it was not 
two or three weeks. 
Q. After that you waited on her downstairsf 
A. Yes, sir. 
Q. After that didn't she have to ha Ye a pillow on her chair °l 
A. Yes, sir, I did, pushed the chair under her. 
Q. You pushed the chair under her Y 
A. Yes., sir. I do that to all guests. 
Q. She had a pillow under her chairs? 
A. Yes, sir. . 
Q. All the guest don't lia ve pillows under their chairs t 
A. When they want them I will give them one. 
Q. Most guests don't want pillows, though T 
A. No, sir. 
WILLIAM HA YNES (col.), 
a witness on behalf of the defendants, being first dulv Rworn, 
testified as follows: ., 
Examined by Mr. Ashburn: 
page 195- ~ Q. What is your name, please f 
.A.. William Haynes. 
Q. How old are you f 
A. Tl1irty-two. 
Q. Where are you living nowf 
A. Virginia Beach. 
Q. How long have you lived there? 
A. The last nine vears. 
Q. How long have you worked in the summer time at the 
Idlewyle Cottagef 
.A. For the last three summers, but not this summer. 
Q. Not this past summer, but three summers before that f 
A. Yes, sir. 
Q. Were you working there in the summer of 1941 f 
A. Yes, sir. 
Q. Somebody has suggested that you got off two or three 
days around the 4th of ,July of that summer.·. Is that a fact, 
or not! 
A. No, sir. 
Q. ·what were your duties there? What kind of work were 
vou directed to do Y 
·· A. I was bellboy. 
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Q. As bellboy, what were you supposed to doY 
A. Keep the lobby clean, the front porch out in front, hop 
bells, and take in baggage. 
page 196 ~ Q. How often did you clean the front porch t 
A. Twice a day. 
Q. At approximately what time during the day? 
A. In the morning from 6:00-would g·o in about 6:30 and 
clean the front porch at 6 :30, and at lunch time or during the 
day. 
Q. What, if anything,, did you do about the chairs when you 
swept the porch? · 
A. Vv ould straighten them back, would place them back in 
the space£ and dust them off. 
Q. Di<l you have any instructions about what to do if you 
noticed anything out of the ordinary, anything that was not 
proper, or defective t 
A. Yes, sir. 
Q. What were those instructions Y 
A .. A.nything wrong· with anything I was to report to Miss 
lGrbv. 
Q."Did you find it necessary around the 6th of July to re-
port anything- to Miss Kirby? 
A. No, sir. 
Q. Do you know whether or not you cleaned the porch 
youn,elf on that day? 
.A. Yee, sir, every day. 
Q. Did you see any roe.king· chair on the porch with a 
rocker g·one off it 1 
page 197 ~ A. No, sir. 
Q. Would you have seen such a chair if it had 
been there? 
A. Yes, sir. 
Q. Did you see any rocking chair on the porch ·with a 
cracked or broken rocker that was apparent and that a person 
could discover by looking at iU 
A. No, sir. 
Q. Do you remember when Mrs. Moehlman l1ad her -fall¥ 
A. No, sir, I don't,. not at that time. It was a day or so 
after that. . 
Q. "\Vhat do you mean by it was a day or so afterwards? 
Do you mean before you knew about it? 
.A. Yes, sir 
Q. You were not out on the porch when she had the fall? 
A. No. 
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Q. Do you know what part of the hotel you were in at that 
time? 
A. Not at that time because I had so much to do around 
there and always had calls for ice water and thing·s like that. 
Q. ·wbo removed the chair off the porc.h after she l1ad the 
fall, do you know f 
A. That is something I don't know. 
Q. Did you see it afterwards., within the next day or so 
afterwards¥ 
pag·e 198 ~ A. I picked up a chair one morning at 6 :30 
when I went on the job that was outside opposite 
the house. I taken it up and carried it around and showed 
it to :Miss Kirby and she told me to put it up, that it was not 
necessary to try to use it any more so anybody would g·ct 
hurt. I didn't know the lady had gotten hurt at all. 
(~. You pi~ked up one beside the house off the porch? 
.A. Ye8, sir. 
Q. Did you follow her instructions and put it a way where 
it wonldn 't be used any more! 
.A.. Yes, sir. 
Q. ·what was its condition a.t that time f 
A. ,lust a pirce broken off the rocker. 
Q. You <lon 't know whether that was the day after l\Irs. 
Moehlman was· hurt or two days afterwards f 
A. No, sir. 
Q. ,nth reRpeet to the exact time? 
A. No, ~ir. 
Q. Do you know how many guests they had at the hotel ut 
iLut time, ,vminm, without guessingf If you don't know, say 
von <lon't. 
· A Ko, &ir, T wouldn't know. 
(~. ,\T ere you the only bellboy? 
A. Yes, sir. 
Q. vVas anybody else supposed to attend to 
page 199 ~ cleaning the porch and the porch furniture? 
A. No, sir. It was my job altogether. 
CROSS EXAMINATION. 
B, Mr. Kellam: 
·Q. \Yherenbonts were you on the evening that Mrs. :i\foehl-
1mm fell off the porch? 
.A. I could.have been in the house some place. 
O. Do vou know where vou were? 
.. A. No,~ sir. ·· 
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Q. V\7hen did you first hear she had fallen? 
A. It was nbout two days, as far as I know. 
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Q. Yon never heard anything- about it until two days af-
terwards f 
A .. I wouldn't say two days or the next day. 
Q. What? 
.A.. I wouldn't say two days or the next day .. 
Q. So you don't know whether it was the next day or two 
davs afterwards t 
.A. No, sir. 
Q. You don't remember then! 
.A. No, sir. 
Q. How did you find it out? 
A. I was passing by room service one morning and had a 
call to take Mrs. Moehlman het breakfast ·and I 
page 200} asked wl1at was the trouble and he said she fell 
out of a chair and hm~t herself. 
Q. That is the first thing you knew about it? 
A. Yes, sir. 
Q. vVhen did you find the chair out in the yard? 
}i. I don't know what date. 
Q. Do you know how many days after she fell¥ 
A. No, sir. 
Q. V\T as it Sunday, Monday, Tuesda)r., or what? 
A. I don't know the day the lady fell, anything- like that. 
Q. Do you know what day you found the chair¥ 
A .. No, sir. I didn.,t look at the calendar .. 
Q. It was your business to look -after tbe c1iairs t 
A. It was n1y business. 
Q. Where did you find the chair in the yard? 
A. Out on the sidewalk way, behind the next cottage and 
the Idlewyle. 
Q. How far away from the porch? 
A. A round opposite the house. 
Q. You say it was your business to look after the chairs? 
A. Yes, sir. 
Q. Did you carry it around there! 
A. No, sir. 
Q. Do you know wl10 did? 
page 201 } A. No, sir. 
Q. When you saw it, what was its conditionf 
A. A piece of rocker broken off. 
Q. ·what part of the rocker¥ 
A. The back. 
Q. The back! 
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A. Yes, sir. 
Q. Do you know whether that was the chair !frs. !f oehl-
man was sitting in at the time she fell 7 
A. I didn't even know Mrs. Moehlman had fell. 
Q. And you don't know whether it was the chair she fell 
int 
A. No. I know it could not have been because I took that 
chair up. I don't know whether she was in that chair or any 
other chair. When I saw this chair I put it up. 
Q. You say your business was to take care of the cliairs T 
A. Yes. 
Q. Why didn't you take it off the porch f 
A. Because no chair was broken on the porch. Tbat is the 
reason I didn't take it off. 
Q ... As bellboy, did ·you stay in the front part or in the 
rooms1 
A. I did most everything around there. My job was to go 
· and get the mail and keep the furniture clean, 
page 202 ~ and everything. · 
Q. What did you have to do on the front? 
A. Cleaned the front porch, and keep the chairs dusted 
out, keep them in proper place, and see that people would not 
drag them all over the porch. . 
MISS ALICE B. HODGES, 
a wit~ess on behalf of the defendants, being first duly· sworn., 
testified as follows: 
Examined by Mr. Ashburn: 
Q. State your name, please. 
A. I didn't hear yon. 
Q. Your name, please. 
A. Alice B. Hodg·es, Miss. 
Q. vVliere is your home f 
A. I live in Richmond, Virginia. 
Q- Were you at Virg·inia Beach in June, 1941 f 
A. Yes. I sp~nt the last week of June in 1941 at the beach. 
Q. ·Where at the beach? 
A At the Idlewyle Hotel. I always stay there. 
Q. Did you, during the week that you were 
page 203 ~ there, meet Mrs. Edna Moehlman, the Plaintiff 
hereY 
A. Yes, I did. She sent for me. I had my adopted daug-11-
ter and a friend who lived at mv home. Tihey were there and 
had 1Jeen since school was out, "and l\Irs.-they had met little 
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Miss ,T udy and they were friends, she and my daughter were, 
and her dnughter was so much disturbed over the unhappy 
stah .. of mind that Mrs. Moehlman was in at the time, and she 
sent for me to help her. She was in a very deplorable, weak 
mental and unhappy state, very unhappy. The situation--
8he found herself the victim of some unusual condition. 
Mr. Maupin: I think this has gone far enough. 
The Court: Suppose you answer Mr. Ashburn 's ques-
tion~, please. 
By ]\fr. Ashburn: 
Q. I only want you to tell her condition. What is your 
occupation, first? . 
A. I am a registered Christian Science Practitioner, prac-
ticing- in Virginia 28 years. 
Q. Was Mrs. Moehlman happy and contented at that time? 
,vhat was her condition f 
A. She was in her room. She was not up, and she sent 
for me because she spent the days during my visit there in 
bed, and came down to her meals, and was in bed, and didn't 
join in with the rest of the group. 
Q. You left when T 
page 204 ~ A. I left on the 30th of June. 
Q. Had :Mrs. 1\foell]man suffered any fall in a 
chair at that time, when you left T 
A. Oh, no. It was something that in my profession I am 
not at libertv to disclose that caused her condition. 
Q. She ha0d not had any fall? 
A. No. She bad just arrived, I think, when school was 
out. 
Q. When did you next see Mrs. Moehlman after that? 
A. Not until the first week in .A.ug·ust. I was again called 
to the beach, to visit friends at another part of the beach, 
and someone at the Idlewvle was ill and thev sent for me 
and I went and when I cam~ up Mrs. Moehlman and lier child. 
daughter, were sitting on the bench. I had followed her case 
closely because my daughter and my friend were deeply in-
terested in her, and they had called up at night to keep me in 
touch with the situation. 
Q. Did you talk with her then? 
A. Ob, yes. I asked her how she was and she assured me 
she was all right then. 
Q. Did she tell you about her fall? 
A. No, because she knew that I knew about tbat. My 
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friend had 'phoned me at night about that, but she knew that 
I w·as interested in her and I asked her about her recovery 
and she said she was so gTateful, that she was 
page 205 ~ all right, and then there was another lady at the 
beach who was a patient and I was asked to see 
her as she was not well. As I came down there one night I 
saw Mrs. Moehlman and her daughter walking on the walk 
around the beach. 
Q. Did you see her again in August at any timef 
A. Yes. A few days later I was-I had been to the 
Beac11ombe near the Idlewyle, and a friend who drove me 
from the Cavalier where I was staying, parked her car right 
by the Chalfont. We were going· to ride afterwards, and her 
car was parked facing· the ocean, and I saw little :Miss .Judy 
and her mother out there and both were in shorts walking. 
They were walking as freely as I walked into this room just 
now. 
Q. Did you ever have any further conversation with her¥ 
A. No; that was all. I had a very nice letter of thanks 
from her for the help I had g·iven her. 
· CROSS EXAMINATION. 
By Mr. :Mnupin: 
Q. You live in Richmond? 
A. Yes. 
Q. How Jong have you lived there 1 
A. 'fwenty-eig·ht years. 
Q. How long have you known l\frs. Radc1iff e f 
page 206 ~ A. I have known l\'Irs. Radcliffe longer than 
that because I used to visit her in Ricl1moncl be-
fore I visited at the beach. 
Q. You have been on intimate terms with her for at least 
28 ye~!s? 
A. Ye::. 
Q. I believe she also is a member of the ~niristian Science 
faith, is she noU 
.,..t\ .• Yes. 
Q. Mrs. Radcliffe is? 
A. Ye~1 • 
Q, And you have known Mrs. Kirby as long as you have 
1[ 1'~. Radcljff et 
A. Yes. 
Q. And with equal intimacy! 
A. Aml with what¥ , .... 
A. Hopson Kirby v. Edna Moehlman. 
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Q. ·with equal intimacy. 
A. Yes. 
Q. You came down to the beach in the slunmer of 19417 
A. 'Tbe 26th of June, yes. 
Q. How long· did you stay there f 
.A. A bout five days .. 
Q. That would take you up to the first of July? 
A. No. I think I went home on the 30th of June. 
Q. The 30th of June? 
A. I think so. 
page 207} Q. That would be four days? 
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A. No. I was there about five days altogether. 
Q. Maybe my arithmetic is not right. 
A. I don't remember the date. I lmow I lmd to go home 
· at the end of June. 
Q. Had you ever seen M:rs. Moehlman before thaU 
A. No. 
·Q. She was a perfect strang·er to you'? 
A. Yes, indeed. 
Q. ·who suggested that Mrs. Moehlman consult you? 
.A. I think it was a friend that was visitin:2: with mv adopted 
daughter. I think perhaps she was tl1e one that"' first felt 
sorry for her and wanted to help her .. 
Q. Did you suggest to Mrs. Moehlman tl1a t you would like 
to talk to her, or did she suggest it to you? 
A. She sent for me. 
Q. Mrs. Moehlman sent for you? 
A. Yes., asked me to come to her room. She was in bed. 
I went to see her. She will remember it. 
Q; ·what date was that, do you remember? 
A. It was during· the-the day I arrived. 
Q. About the 26th or the 25th of .Tune? 
A. Yes, approximately. 
Q. How often did you see her1 
A. Every day. 
page 208 } Q. The whole five da.ys tba t you were there f 
A. Yes. 
Q. Did you see her in the capacity of a friend or the ca-
pacity of a physician or the Christian Science Faith f 
A. In the capacity of a minister for comfort because she 
11eeded comfort and encouragement, too. · 
Q. You saw her in a professional capacity! 
A. Yes, as a Christian Scientist. 
Q. I must confess that I don't know anything a bout it. Is 
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that a matter fo·r which you are paid or a matter which you 
pel'form gratis 1 
A. It is a profession that is recognized in the State of Vir-
ginia on the same basis as any other practicing physician~ 
recognized by the law of this State. 
Q. Did Mrs. Moehlman pay you for these visits Y 
A. No, she never did., 
Q. Did you render her a bill Y 
A. Yes. 
Q. And she didn't pay iU 
A. No. 
Q. How much was your bill f· 
A. I don't remember that. 
Q. What is your usual charge for a visit of that sort 1 
.A. The charge for services-if a person comes to your 
office it is on exactly the same basis as a physi-
page 209 ~ cian. Treatment given in the office is $~.00, or if 
you visit the person-if you go to their residence 
it is the same charge as a physician makes. 
Q. $3.00? 
A. Yes, that is rig·ht. 
The Court: $3.00Y 
Mr. Maupin: Yes, sir. 
The Court: No, it isn't. It has gone up now. 
The Witness: Everything has gone up now. 
By Mr. Maupin: 
Q. ,vould it be more than $3.00? 
A. I don't remember just what it was, but you see-The 
Christian Science treatment is prayer, and Mrs. Moehlman 
was in a position-a mental condition, and a doctor would not 
lmve done any good in that case. She was in need of ad-
mhiistering to her mind. 
Q. The amount of the bill, to tl1e best of your recollection, 
that you submitted to Mrs. Moehlman, and which you say she 
J1asn 't paid-
A. Yes. 
Q. Predicated on the fee you charge for prayer, on five 
·separate occasions, would be $15.00; is that about rightY 
A. Rut you see it isn't a question of money. I assured 
lier when I left-she asked me to go on and work for her until 
she was restored. 
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page 210 ~ The Court: Just answer the questions aml 
don't ramble all around. 
By Mr. Maupin: 
Q. When did you submit your bill, Miss Hodges. 
A. I think it was in July. 
Q. Did you mail it to her f 
A. Yes. 
Q. Then you saw her here again the first week in August? 
A. Yes. 
Q. How many visitations did you make on her at that time? 
A. What? 
Q. How many visits did you make to her at that time! 
A. She didn't send for me at that time., you see. It was-
The Court: Stop right there. She didn't send for you. 
The ·witness: No, she didn't, but-
The Court: Stop right thcl'e. 
By Mr. Maupin:. I asked her bow many visits she made. 
Q. I want to know how many times you saw her the first 
week in Aug·ust? 
1\ . • Tust once in the hotel and about twice on the board-
walk, on the seawalk. 
page 211 ~ Mr. Ashburn: Do you mean how many times 
she called on her professionally? 
Mr. Maupin: Yes. 
Mr. Ashburn: The answer would be none. She didn't un-
derstand you. 
By Mr. Maupin: 
Q. Did you treat her or did you visit her professionally? 
A. Oh, no. 
Q. In August? 
A. No, not any more after July. 
Q. After she was injured physically you made no profen-
sional visits to her¥ 
A. You see I was-
Th~ Court: Yes or no. 
A. No. I was in Richmond. 
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By Mr. Maupin: 
Q. You saw her twice after that on visits you made down 
fa;> the Idlewyle? 
A. Yes. 
Q. And you came in contact with her? 
A. Yes. 
<~. And probably talked to her? 
A. Yes, just once. 
Q. Did you state that you saw her again Y 
page 212 ~ A. Talked to her once, and then I saw her with 
Judy on the walk twice. 
Q. Wnere was that, in front of the Idlewyle t 
A. Once I saw her walking· in front of the Idlewyle and 
the next time, a few days later, when I was parked in front 
of the Chalfont at the side. 
Q. ·where were they with regard to the Idlewyle t 
A. Going up the walk. 
Q. The Chalfont and Idlewyle are about a block apart t 
A. Yes. I had been to the Beachome right there. 
Q. You paid her no professional visits at that time t 
A. No .. 
Q. And gave her no ministrations at all for her spine? 
A. No. She didn't request it. 
·Q. You don't know anything· about her physical condition, 
of your own knowledge, after she had been sent this bill? 
A. No, sir, except that she stayed there an-
The Court : ,Just answer his questions, please. 
By Mr. Maupin: 
Q. The professional visits you made to her had nothing to 
do with any accident that happened to her at the beach? 
A. None whatever, no, sir. 
png·p 213 ~ M:. C. RUTTY, 
a witness on behalf of the defendants, being first 
duly sworn, testified as follows: 
l~xamined by Mr. Ashburn: 
Q. Rtate your name, please? 
A. l\L 0. Rutty. 
Q. ""\¥here is your home at the present time¥ 
A. Richmond. 
Q. Richmond, Virginia? 
A. Hopson Kirby v. Edna Moehlman. 
M. C. R1itty. 
A. Yes. 
Q. What is your occupation? 
A. I am a food salesman. 
By the Court: 
Q. A food salesman? 
A. Yes. 
Ry 1\tlr. Ashburn! 
Q. vVhat territory do you travel? 
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A.. I travel Virginia and a part of West Virginia. 
Q. In the summer of 1941, in July, where was your home? 
A.. I worked out of New York and had no special head-
qnarters in Virginia. It was just a case of making the cir-
cuit as many times as I could and baek home which was in 
New York. The factory was in New York and I represent 
them here. 
<~. \Vere you a guest of the Idlewyle Cottag·e 
page 214 r at Virginia Beach in July, 1941 f 
A. Yes, sir. 
<~ That would be this past gone July a year ago? 
A. Yes, sir. 
Q. For.what portion of the month were you a guest there, 
.A. I am not quite sure, but it seems to me it was for a 
week or two, anyway. It may have been three ,veeks.-
Q. Did you meet Mrs. E;)dna Moehlman, t11e plaintiff in 
this case, while you were stopping there! 
A. Yes. 
Q,. She wns likewise a guest at the hoteU 
A. Yes. 
Q. Did you and Mrs. Moehlman get along pleasa11tly as 
you did with other guests? 
A. Yes. 
Q. Do you recall the evening she had a fall in a chair on 
the porch? ~ 
A. Yes, sir. 
Q. It has been stated it was the 6th of July. Is that in 
:accordance. with your recollection? 
A. I am not sure of the date, but it is about that time. 
Q. Do you remember the day of the week? 
A. No. 
pag·e 215 } Q. Tell the court and jury just what your op-
portunity was to observe the fall and what took 
place¥ 
A... I w2.s sitting rig·ht there facing the ocesn, and Mrs. 
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Moehlman came out and sat down in a chair :ne~c; to me and 
we were talking and laughing, and there. were several guests 
on the porch, and Mrs. l\foehlman's chair tipped back, and I 
was--I g11ess I was the closest one to her, and I immediately 
went to help her up. There was another fellow sitting there, 
but I don't know who he was, but he gave me a hand and 
we, lwth of us~ helped her back up in the chair. I didn't 
pay very much attention to it after that, but I can remember 
the next morning going to the doctor with her. I drove her 
clown to the doc.tor. 
Q. Did Mrs. Moehlman and the chair fall off the veranda 
and into the shrubbery on the groundt 
.~. :N"o, sir. · 
Q. Are you positive of thaU 
A. I am positive that it didn't leave the porch. 
Q. Did Mrs. Moehlman fall off the veranda when the chair 
fellY 
A. No. 
Q. Did the chair fall off the veranda without l\f rs. Moehl-
man falling? o 
A. No. 
Q. For how long had Mrs. Moehlman been sit-
page 216 ~ ting. there talking to you before the chair turned 
overY 
A. Maybe three or four minutes; I am not sure. 
Q. Was she rocking or sitting still? 
A. Rocking. 
Q. Did she rock back and turn over? 
A. Yes, sir. She went this way (indicating·). Shall I show 
you? 
Q. Yes. 
A. Sl1e went tllis way and the chair tipped back on one 
side, and when I picked her up this end here was broken off. 
Slw was on her back with this side of the chair tipped over 
this way. I don't know that I make myself clear. 
Q. '\Vhen you say '' this end was broken off,'' what do you 
mean bv '' this end'' 1 
A. This piece of rocker. 
Q. The back end of the rocker f 
A .. Yes. . 
Q. And all of this was wholly on the veranda 1 
A. Yes, on the veranda. 
Q. Mr. Rutty, did you drive Mrs. Moehlman around to Dr. 
Woodhouse's office the next morning? 
A. Yes, sir. 
A. Hopson Kirby v. Edna Moehlman. 
Q. In your car? 
A. Yes. 
M. C. Rutty. 
Q. Did she walk out and g·et in the cart 
page 217 r A. Yes. . 
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Q. Did she get out of the car and walk into tbe 
Doctor's office? 
A. Yes. 
Q. Walked back to the cart 
.A. Yes. 
Q. Did she seem to have any serious difficulty of any kind? 
A. I don't know how painful the injury was, but I didn't 
have to lift her up, if that is what you mean. 
Q. She could move without assistance Y 
A. Yes. 
Q. She could move all right 1 
A. Yes. 
Q. Do you have any interest in the outcome of this case? 
A. No. · 
Q. It makes no difference to you whether Mrs. Moehlman 
prevail~ or Miss Kirby t 
A. No. 
,~. You were sent a summons, were you not, which was 
served on you in Richmond to come here today? 
.A. Yes, sir. 
Q. I understand that you and Mrs. Moehlman were on 
normally friendly terms? 
page 2i8 r A. Yes. 
Q. While she was at the hotel, probably the 
same as you were with a number of other guests? 
A. Yes. 
CROSS EXAMINATION. 
Bv Mr. Kellam: 
"'Q. How long have you known Miss Kirby? 
A. I met Miss Kirby in 1940, in May, I think it was., or 
April. . 
Q. How about Mrs. Radcliffe? 
A. Just the same, met them both a.t tbe same time. 
Q. Do you live in their home in Richmond i 
A. No. I am friendly with them. I am their friend. 
Q. Do you visit them in Richmond Y 
A'. Yes. 
Q. You were down here on this particular occasion Y 
A. Yes. 
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M. C. Rutty. 
Q. You go with Miss Radcliffe-you were g·oing with her, 
were you not? 
A. Oh, I wouldn't say that. 
Q. You wouldn't? 
A. No. 
Q. What would you say about it then 1 
A. Oh, I don't know. Must I answer thaU 
page 219 ~ The Court: ·what did you ask him f 
Mr. Kellam: I asked him if he was going with 
:Miss Radcliffe. He says he has no interest in this case, and 
I was trying to ·show that they were the best of friends. 
By the Court: 
Q. Are you friendly with them? 
A. Yes, sir, friendly with the whole family. 
By Mr. Kellam: 
Q. You say you were facing Mrs. :Moehlman on the porch? 
A. Yes. 
Q. How close were you to her? 
A. Four feet. 
Q. Your chair just opposite hers f 
A. Yes. 
(~. How f a.r did the chair go back Y 
.A. It tipped rig·ht back on its hack, flat on the back. :May 
I show you·f 
The Court: I think you ]rnve desct·ibed it. 
By Mr. Kellam: 
Q. ··where did the chair land? 
A. On the porch. 
Q. How far ·was the chair sitting away from the edge? 
A. It was pretty close to the edge. 
Q. What? 
page 220 ~ A. Pretty close to the edg·e., 
Q. The rocker broke and it went over on one 
side? 
A. Yes-not on the side, but sort of half on the side and 
half on the back. 
Q. Close to-
A. It was tipped up. 
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M. C. Rutty. 
By Mr. Ashburn: 
Q. What did you say about it was tipped upT 
.A. It was tipped up more on one side. 
i49 
By Mr. Kellam: 
.. Q. You say it was close to the edge. ,vhere clid it go? 
A. The chair f 
Q. Yes. 
A. ·when the chair tipped back it went to the edge. It was 
not straight on the back, but sort of this way {indicating).. 
The Court: Demonstrate with that chair, if you want to . 
..A. ,vhen the chair tipped back this way,, it went back like 
that (indicating). It tipped back this way. 
}fr. Ashburn: I don't think the jury can see that. 
By .Mr. Kellam: 
Q. Sit it over here and show us where it was sitting. 
A. Let's see ; this is Mrs. l\foehlma.n 's chair. 
11ag·e 221} This is my chair. I was facing· the ocean and 
Mrs. Moehlman was sitting with her back to the 
ocean. When she sit back this way (indicating), her chair 
·went like that, over, and she was in that position, .just about 
that way. I jumped over from where I was. Your natural 
impulse is to help a lady if she falls, and the other fellow sit-
ting there, he help·ed me, and the two of us helped her back 
into tbc chair and straightened her back up like that (indi-
eating·). 
Q.. I understood you to say this ebair was close to the edge 
of the porch! 
A. Yes. 
Q. How close was it to i U 
A. About like that (indicating). 
Q. A.bout a half foot! 
A. No, just about like that (indicating) .. 
Q. About like whaU 
A. Suppose this was the chair, and this was the edge of 
the floor. 
Q. It was not -so close to the edge of the porch f 
A. No. 
Q. I understood you to say in answer to a question that it 
wa:; very close to the edge of the porch! 
A. ,vithin a foot or two. 
Q. Within a foot or two! 
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M. C. Rutty. 
A. Yes. 
page 222 ~ Q. How long· a back did the chair Imve on it? 
If it was sitting within a foot or two of the edge, 
110w long was the chair after it tumbled over? · 
A. I imagine about that high (indicating). 
Q. And that would indicate how far to you f 
A. I would say three feet or three and a half or four feet; 
I don't know exactly. 
Q. That is somewhere around three and a half or four feet, 
is.Q 't it? 
T11e Court : The jury can see it. 
By i\fr. Kellam: 
(~. You say it was within a foot of the edge and that it 
went back three and a half feet, and you picked her up where 
the chair saU 
A. Yes. 
Bv. the Court: 
· Q. She fell on the porch Y 
A. Yes, sir. 
Q. She didn't go off on the ground f 
A. No, sir. 
By 1\fr. Kellam: . 
Q. If the chair was three and one-half feet long and it was. 
·within a foot or two of the edge of the porch, what kept it 
from going off the porch f 
A. There was room there. There must have 
page 223 ~ been. As far as I can tell, there must have been 
a foot of room between the back of the chair and 
the edge of the porch. 
Q. If she didn't have but one foot., the chair was within 
one foot of the edge, and the chair was three and one..;half 
feet high, and it fell back as you demonstrated, you say it was 
still on the porch t 
.Mr. Ashburn: The witness said-
Mr. Kellam: He is on cross examination. 
Mr . .Ashburn: I don't want you to misquote the witness. 
Tl10 Court: The witness has answered the question- time 
and time again. It is just a matter of argument, too. 
A. Hopson Kirby v. Edna Moehlman. 
111. C. Rutty. 
By l\f r. Kellam : 
Q. Did you see any shrubbery thereY 
A, Yes, sir. 
Q. Did anybody brush l\Irs. Moehlman off Y 
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A. I don't remember. I can't say whether they did, or not. 
Q. ·what happened to her after you pulled her up in the 
chair? 
A. I don't remember. 
Q. You don't remember anything except the chair tilted 
over and you pulled her up Y 
A. I picked her up. 
page 224 ~ Q. Do you remember what the condition of the 
chair· was afterwards Y 
A. Yes. This piece was broken off. There was only this 
rocker on there. 
Q. ·which rocker was that? 
A. The right that was broken. 
Q. ·what happened to the other portion of the rocked 
... \.. I don't know. 
Q. Did you see the portion broken off and what lmppenecl 
to that? 
A. I didn't notice it. 
Q. Did you see that portion broken off? 
A. I didn't notice it. ,vhether it was broken before or 
afterwards, I can't tell you. 
Q. What I am asking you is, did you see the portion broken 
off afterwards 1 
A. No. 
Q. What happened to it, did you see? 
A. No. 
Q. Did you see anybody on the porch with it in their hand 
showing it to anybody t · 
A. I don't remember. I didn't notice it. 
Q. Did you stay out on the porch while she sat in the chair 
getting over her up-set? 
pnge 225 ~ A. I imagine I did. I just can't remember that. 
It has been a long· time. 
Q. Did you see anybody remove the chair after l\irs. Moehl-
man ·left! 
A. I don't know. I may have removed it myself. Quite 
possibly I did. 
Q. But you don't remember? 
A. No. I would not swear to that. 
Q. Mr. Rutty, did I understand you to say you went down 
to Dr. ,voodhouse's office with her the next dayY 
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Mrs. Edna Moehlman. 
A. Yes. 
q. ·what did you g·o ,down there with her for? 
A. I drove her down in my car. 
Q. For what purpose¥ · .. 
A. Mrs. Radcliffe asked me to drive her down. 
Q. Did you take ·her riding before the fall? . 
A. No, I don't think so. 
Q. Did you know why you were carrying her down? 
A. Of course. 
Q. Wl1yf 
A. I took her to Dr. ,v oodhouse. 
Q. She was hurt very badly! 
A. I don't know how badly. 
Q. Do you remember carrying her to a doctor in the City 
of Norfolk? 
page 226 ~ A. Yes. 
Q. ,vhen was that, do you know? 
A. No, sir; it was within that same week. 
Q. Do you remember whether or not, in getting out of the 
automobile, you held her arm to help her? 
A. I swear I don't know. 
Q. What? 
A. I don't remember. 
Q. ,vhati 
A. I don't remember. I wish I could remember. I would 
like to g·ive you a clear picture of it, but I just can't remem-
ber those little details. 
Mr. Ashburn: The defendants reRt. 
pnge 227 ~ MRS. EDNA MOEHLMAN, 
the plaintiff, recalled in rebuttal, testified as fol-
low~: 
l~xnmincd by Mr. Maupin: 
Q. According tq your testimony and that of Mr.-
The Court: Not .according to her testimony. Confine her 
examination to rebuttal and don't re11asl1 the whole tcsti-
n1onv. 
Mi·. :Maupin: I was trying to preface my question· so that 
she would know what I was talking· about. 
By Mr. Maupin: 
Q. Mr. Rutty said he was the first person who came to 
your assistance after the accident? 
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Mrs. Edna Mo.ehlman. 
A. That is right. 
Q. ·when you were picked up and were sitting on the porch, 
did you have any conversation with Mr. Rutty as to the ~on-
dition of that chairt 
Mr. Ashburn: She detailed that in her direct examination 
this morning. 
:M:r. Maupin: Not this. 
l\fr. Ashburn: It is not rebuttal. It is not in response to· 
any question he asked Mr. Rutty. It could not be rebuttal. 
M.r. Maupin: Let's see if it isn't. 
Bv the Court: 
.. Q .. Did you have any conversation with him? 
}Jage 228 } A. (No response). 
By Mr.· Maupin: 
Q. What did :Mr. Ru,tty tell you with regard to the condi-
tion of that c.hair after he picked you up Y . 
A. I was at no time out of the chair:, and-
Mr. Ashbm·n: I object to that .as not being rebuttal. 
Mr. Maupin: I thh1k it is. I want to know what lie told 
l1er. 
The Court: I overrule the objection. 
Mr4 Ashburn:: 1Ve save an exception. 
A .. At no time was I out of the chair. 
Bv Mr. Maupin: 
"'Q. "What did l\fr. Rutty say to you wit11 regard to the con-
,dition of the chair aftm.· you were picked up and were sit-
ting in the chair? ·what, if anything, did Mr. Rutty say to 
you ,vith regard to the condition of the chair f 
A. I immediately looked clown and said-
Mr. Ashburn: That is not responsive to the question. 
By Mr. Maupin:· 
Q. ,vhat did he say! 
A. That the rocker was off. 
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Mrs. Edna Moehlman. 
Q. Off? 
A. Entirelv off. 
pa~e 229 r Q. Mrs. Moehlman, did yon ever consult Miss 
Hodges, the Christian Science Practitioner. pro-
fessionally about your injury at all? 
A. I never knew Miss Hodges before I was introduced to 
her throug·h Mrs. Radcliffe. 
Q. Did she talk to you at your suggestion or :M:rs. Rad-
cliffe's 1 · · 
.A. Mrs. Radcliffe introduced me. 
Q. Are you a Christian Scientist Y 
A. No. 
q. Have you ever been a member of the Christian Science 
be1iefY 
A. No. 
Mr. Ashburn: None of this is in rebuttal. 
The Court: It makes no difference whether she belongs 
to a11y church at all. One is as good as the other. 
Mr. Maupin: It is simply . to bear· on whether she called 
Miss Hodges. 
The Witness: Miss Hodg·es was a friend of Mrs. Radcliffe 
and was visiting her there and I met her through :Mrs. Rad-
cliffe. I had never met her and never knew where she lived. 
Mr. Maupin: That is all. 
Mr. Ashburn: I have no questions. 
page 230 ~ The Court : Gentlemen, come back tomorrow 
morning· at half-past nine o'clock. In tbe mean-
time, don't talk to anybody or allow anybody to talk in your 
hearing· concerning this case while you are taking this ad-
journment. If that should happen, report them. 
Note : The jury thereupon adjourned. 
Mr. Ashburn: I want to formally introduce a portion of 
the chair in evidence to be marked as "Defendants' Exhibit 
A,'' and I want to state in the record the groundR for my 
objection to the testimony of Mr. Getz which I didn't wis~ 
to state in the presence of the jury. 
The grounds for the motion to strike it out are these: 
That it was an obvious attempt on the part of the plaintiff 
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to inject into the case before the jury the fact that plaintiff 
wa~ covered by liability insurance, and Mr. Getz could not 
lrnve been called for any other purpose, and it was a hig·hly 
prejudicial error and should be a grounds for a mistrial, and 
the objection was seasonably taken. 
page 231 ~ I want to make a motion to strike the testimony 
of the plaintiff on the g-round that the law is that 
a hotel proprietor is not liable for an accident to a guest 
under the circumstances such as have been narrated by plain-
tiff., unless the evidence discloses that the proprietor had 
p1·ior notice of a defective condition of the furniture or some 
ciroumstances bringing it to the attention of the proprietor. 
It is not sufficient for the plaintiff simply to say that she 
imt in a chair which was unsafe and it collapsed. A defend-
ant would not be liable without notice of the unsafe condition 
oft.he chair or proof of a condition upon which a reasonable 
person should have known of the unsafe condition; secondly, 
the motion to strike the testimony is based upon the fact that 
as to all of the injuries wl1ich the plaintiff contends that she 
imsfained by reason of this fall there is no showing under 
the medical testimony that tl1ose injuries resulted from that 
fall with sufficient definiteness and certainty. Under the rule 
. ni;z adopted by the Supreme Court of Appeals in the case of 
Whipple v. the Fidelit:11 & Casualty Compan11, the plaintiff, in 
oJ'Cler to recover, must show the elements of damages which 
she claims resulted from foe nep:ligence of the defendant and 
from no other cause. She must negative in her 
page 232 ~ testimony all the other possible causes of the con-
ditions of which she complains. I contend that 
this plaintiff bas not done that suffidently to permit her to 
go fo the jury on the question of recovery for injuries based 
upon bare speculation and conjecture as to the causal con-
nection between the conditions whfob developed in August, 
l94J, as testified to by Dr . .Judy, and the fall whicl1 she snf-
f ered on the 6th of tT uly, 1941. 
The Court : The motion is overruled, to which action of 
the court counsel for the defendant excepts. 
I think the motion should he sustained as to Mrs. Haclcliffe 
probably. 
i\fr. Maupin: I don't know whether you filed an affidavit 
as to non-ownersl1ip, but we are perfectly willing to eliminate 
her anyway. Your Honor may just tell the jury-I don't 
want to dismiss her bee.a.use I don't want to lose any riglJts 
which we may have, but your Honor may just tell them that 
tl1ey can't find a verdict as to her. 
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Thereupon, at 5 :30 P. l\L, an adjournment was taken to 
November 13, 1942., 9 :30 A. M. 
pag·c 233 ~ Princess Anne Courthouse, Virginia, N ovem-
ber 13, 1942, 9 :30 A. l\L 
Met pursuant to adjournment. 
Present: Same parties as heretofore noted. 
INSTRUCTIONS. 
"Afr. Ashburn: The defendant objectH and excepts to the 
g-ranting· of any instructions for the plaintiff upon the 
grounds assigned in support of its motion to strike the plain-
ti.ff 's evidence, the said defendant contending· that the evi-
dence does not disclose a lack of reasonable care on the part 
of the defendant, or knowledge of any unsafe condition of 
the porch chair, or any circumstances sufficient to charge the 
defendant with knowledge of any unsafe condition of the 
pore.h chair; for the further reason that, according to the 
testimony offered for the plaintiff, the condition which· the 
plaintiff says existed was so open and obvious as to charge 
her with notice of it and make her guilty of con-
page 234 ~ tributory negligence as matter of law if the acci-
dent happened in the manner in which she says 
it happened. 
/>ln.int-iff 's Instruction P-.1 ( Gran.tecl) : 
"The court instructs the jury that it is the duty of the 
keeper of an Inn or· Hotel to exercise reasonable ca re to pro-
vide for guests in suc.h Inn or Hotel furniture therein which 
may be used by the guests in the ordinary way without dan-
i~i;r to themselves. And the Court further instructs you that 
it is the duty of the keeper of the Inn or Hotel to see that it 
is in a reasonably safe condition for the protection of those 
who are invited to use it; and if the jury shall believe from 
the evidence in this case that the defendant failed to use 
reasonable care to exercise the duty aforesaid, and that such 
failure was the proximate cause of injuries suffered by the 
plaintiff, then they .must find for the plaintiff unless they 
HhaH further believe from the evidence that the plaintiff ]1er-
self was guilty of some negligence which proximately caused 
or Pontributed to her injuries.'' 
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Mr. Ashburn: The defendant objects and excepts to the 
~Tauting of Instruction P-1 for the general reasons just as-
:signed, and for the further reason that there is no evidence 
that the defendant failed to use reasonable care to exercise 
the g·eneral duty enjoined upon be·r by said instruction. 
page 235 } Plaintiff's Instritction. P-2 (0-ranted): 
"'The Court instructs the jury that the plaintiff in using 
the chairs provided for guests in the Hotel operated by the 
defendant was entitled to assume that the defendant had 
performed their duty of exercising reasonable care to pro-
vide and maintain furniture reasonablv safe for use bv guests 
in the Hotel. She was under no obligation or duty to make 
.an inspection of a chair furnished for guests by the defend-
-1.mt wl1ich she was about to use unless the unsafe condition 
of said chair was so ·open and obvious as to be apparent to 
a person exercising due care for her own safety.'' 
Mr. Ashburn: The defendant objects and excepts to the 
granting of instruction P-2 upon the ground that said in-
struction is misleading, the language used tending to cause 
the jury to believe that the defendant is chargeable with a 
}1h,dier degTee of care than that enjoined upon her by law., 
mul because the instruction is not qualified by charging the 
plaintiff with the duty of exercising reasonable care for her 
own :safety. 
Pfointiff's hvstruction P-3 (Granted): 
''The Court instructs the jury that H they believe from the 
{•vid~nce that the plaintiff was a guest at the Idlewhyle Hotel 
and paid compensation to the defendants for the accommoda-
tions furnished her as such guest; that a chair 
page 236 ~ was provided by defendants for the use of g-uests 
in the Hotel which was unsafe for use; that the 
defendants knew, or in the exercise of reasonable care should 
l1ave known of the unsafe condition of said chair; that plain-
tiff did not know of the unsafe condition of said chair, and 
tl1at its unsafe condition was not so open and obvious as 
to .he apparent to a person exercising reasonable care; that 
the plaintiff seated herself in said chair and as the proximate 
result of such condition of the chair the plaintiff was injured, 
then the plaintiff is entitled to a verdict in this case.'' 
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Mr. Ashburn: The defendant objects and excepts to the 
gTanting of Instruction P-3 upon the ground that there is 
no evidence from whfoh an inference mav be drawn that th~ 
defendant knew of any unsafe condition of the chair, and no 
evidence and no circumstance from which the defendant is 
chargeable with that knowledge, and because, under the plain-
ti.ff 's theory of this case, she was chargeable with as much 
knowledge of the condition of the said chair as was the de-
fendant, and because, under the evidence in this case, the 
plaintiff is guilty of contributory negligence as a matter of 
law. · 
page 237 ~ Pla,i1~tiff's Instruction P-4 (Granted): 
'' The ·Court instructs the jury that if they find a verdict 
for · the plaintiff in this case they should award her such 
damages as may be, in the opinion of the jury, fair and just 
compensation for such injuries as the jury may believe from 
the evidence the plaintiff has sustained by reason of the ac-
cj dent; in assessing damages the jury may take into consid-
eration the extent of the injuries suffered by the plaintiff., 
bodily pain and mental anguish endured by her, and whether 
~uch injuries are temporary or permanent. And, in addi-
ti 011. the jury may award the plaintiff such sum of money as 
they may believe from .the evidence the plaintiff has reason-
ably and necessarily expended as the result of said injuries 
and in her efforts to be cured of the same.'' 
Mr. Ashburn: The defendant objects and excepts to the 
~ranting of Instruction P-4 upon the ground that same is 
misleading· in that it tends to cause the jury to believe that 
all of the injuries which the plaintiff claims to have suffered 
were sustained as a proximate cause of her alleged fall, 
whereas, in fact, the plaintiff failed to prove that her alleged 
injury to the vertebrae of her back was proximatelv caused 
1Jy such alleged fall, and did not establish with the certainty 
required by law the causal connection of said alleged injury 
with her fall; and .for the reasons assig·ned the 
page 238 r def end ant excepts to the granting of these in-, 
structions, P-1, P-2, P-3, and P-4; and the de-
fendant tenders her instructions without waiving· the points 
rai~ed bv its motion to strike the evidence and those rnfaed 
by her ixceptions to the instructions granted for the plain-
tiff. 
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Dr:feudant's Inst-rnction D-1 (Granted): 
'' The Court instructs the jury that :Miss Kirby as tho 
operator of Idlewhyle Hotel is not an insurer of the safety 
of the guests of the hotel, and is not required to exercise 
such a high degree of care as· to prevent the possibility of 
any accident. She is required to exercise only ordinary care, 
which is such care as an ordinarily prudent person would 
take under the same or similar circumstances. As to the 
chairs placed on the porch of the hotel for the use of guests, 
she is only required to exercise ordinary care to keep them 
in a reasonably safe condition, and if you believe from the 
evidence that this defendant did exercise ordinary care to 
keep said chairs in a reasonably safe condition then your 
v-er<lict must be for the defendant.'' 
Defendant's Instruction .'2-D ( Granted) : 
"The jury are instructed that they cannot infer that the 
defendants were neg·ligent from the· mere fact that t.he plain-
tiff suffered a fall. The law imposes upon the 
page 239 ~ plaintiff the duty of proving by a preponderance 
of all the evidence that such fall was occasioned 
by the 1iegligence of the defendant, nnd the jury cannot un-
der their oaths find a verdict in favor of the plaintiff unless 
and until she has proven by a preponderance of all the eYi-
dence that the defendant was guilty of negligence, and that 
such negligence· was the proximate cause of the injury of 
which the plaintiff complains. If after hearing all the evi-
dence the jury is unc.ertain as to whether the defendants were 
guilty of negligence, and if it appears equally as probable 
that they were not negligent as _that they were, then the ver-
dict must be for the defendants. 
Even if the jury should conclude from the evidence that 
the defendants were neglig·ent, yet if tl1ey sl1ould also con-
clude that the plaintiff was likewise guilty of some negli-
gence which proximately contributed to the result, then the 
verdict must be for the defendants, and this is true even if 
the jury believe tliat the defendants were more negligent 
than the plaintiff was.'' 
Defendant's Instruction 3-D ( Granted) : 
"The Court instructs the jury that on the issue of negli-
gence it is the plaintiff's contention that the defendants per·· 
mitted a chair to remain on the porch of the hotel which wa: .. 
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in a dangerous and unsafe condition for use, with knowledge 
of the fact that said chair was defective and clan-
page 240 ~ gerous and unsafe. ,vith respect to this conten-
tion the jury must determine (1) whether the 
chair was in a dangerous and unsafe condition, and (2) if 
they find that the chair was in a defective condition, whether 
the clef endants had knowledge of such dangerous and unsafe 
condition, or should have discovered the same in the exercise 
of ordinary care. Unless the jury believe from a preponder~ 
ance of the evidence., both that the chair was in a dangerous 
and unsafe condition and that the defendants knew of such 
condition or in the exercise of ordinary care should have dis-
covered the same., then the defendants were not negligent and 
th~ jury should find in their favor.'' 
Defendant's I nstr-uction 7-D ( Granted) : 
'"rhe Court instructs the jury that if they believe from the 
evidence that the defect· in the chair in question was not 
patent and obvious, but on the contrary was latent and a 
condition which would notordinarilv be observed in the exer-
cise of reasonable care, and that such defective condition was 
unknown to the defendants, then the jury should find for the 
clef endants.'' 
Defendant's lnstnict,ion !J (Gmntecl): 
'' The Court instructs the jury that if they determine from 
the evidence that the defendants were guilty of negligence 
and plaintiff was free from contributory. negli-
page 241 ~ gence, yet the plaintiff can only recover for such 
injuries and damages and she shall establish by 
a preponderance of the evidence resulted from the negligence, 
if any, of the said defendant." 
Defendant's Instruction No. 4 (Refused): 
'' The Court instructs the jury that if they believe from the 
evidence that the defendants had competent servants who 
,v011t over the porch and cleaned and dusted the furniture sev-
eral times each week, and that no dangerous and unsafe con-
dition of the chair was apparent to such servants or known 
to or apparent to the defendants, then you must find yom 
verdict for the defendants.'' 
' 
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Mr. Ashburn: The defendant objects and excepts to the 
action of the court for its refusal to grant her Instruction 
No. 4 upon the ground that said instruction is a correct sta~e-
ment of the legal principles applicable to the evidence in 
this case and material to be presented to the jury under the 
defendant's theory of the case. 
Defendant's lnsfritction 6-D (Refuse(l): 
"The Court instructs the jury that as to the issue of con-
tributory negligence, if they believe from the evidence that 
the unsafe condition of the chair in question was open and 
obvious and should have been discovered by a per-
pag·e 242} Bon situated as the plaintiff was, in the exerc~se 
of reasonable care and prudence, then the plam-:-
tiff was guilty of contributory neglig·ence in sitting in said 
ic.hair, and you should find your verdict for the defendants.'' 
Mr. Ashburn: The defendant excepts to the refusnl of the 
court to grant her Instruction 6-D upon the ground that same 
is a correct statement of the leg·al principles applicable to 
the evidence in this case, upon the further ground that the 
defendant was entitled to have a direct statement of what 
w·oulcl constitute contributory negligenc.e and fhat the quali-
fication contained in Instruction P-2 g:ranted for the plain-
tiff, 1n which it is ·stated tbat plaintiff was under no duty to 
make an inspection unless the unsafe condltion of the c.hair 
wns open and obvious., does not cover a direction to the jury 
on contributot·y 11eg1igence to whieh the defendant is en-
tit]ecl. 
1Jefenc1ant 's lnstr·nction r>-D (Rcf1.tsed) : 
'' The Court instructs the jury that if they determine from 
the evidence t11a t the def endauts were guilty of neglig·ence 
and plaintiff was free from contributory neg·ligence~ yet the 
vlaintiff can only recover for sueh injuries and damages as 
she shall clearly establish by a preponderance of the evidence 
resulted from the negligence of the said defendants. If the 
jury shall have any doubt as to whether any con-
page 243 ~ dition of which p~aintiff complains,. or any dam-
ag·e which she claims to have sustamed, was due 
to the negligence of the defendant or to some other cause, 
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it is the duty of the jury to resolve that doubt in favor of the 
defendants, and the plaintiff is not entitled to recover for tl1e 
same.'' 
Mr. Ashburn: The defendant objects and excepts to the 
refusal of the court to grant its instruction No. 9-D upon the 
ground that under the medical testimony in this caRe there 
is a grave doubt as to whether the plaintiff has shown any 
causal connection between her alleged fall and the major por-
tion of the injuries which she claims to have sustained there-
by, so that the defendant is entitled to have the jury told in 
clear and unequivocal language that if the issue of liability 
is settled in her favor the plaintiff is entitled to recover 
only for such injuries proximately resulting therefrom as 
was established by a preponderance of the evidence, and the 
defendant is entitled to have the jury told that she cannot 
t·ecover upon mere speculation or conjecture. 
Note: The instructions were read by the court to the jury. 
Argument was made by Messrs. Kellam and Maupin on 
behalf of the plaintiff, and by Mr. Ashburn on behalf of the 
defendant. 
page 244 ~ The jury retired to consider its verdict ancl 
rendered the following : 
"We, the jurors, find for the plaintiff against l\Iiss A. Hop-
son Kirby, and fix the damage at $6,500.00. (Signed) C. C. 
Absalom, Foreman.'' 
Counsel for the defendant thereupon moved the court to 
set aside the verdict on the ground that the same was con-
trary to the law and the evidence, for error in the granting 
and refusal of instructions and because the damages awarded 
were excessive, which motion was argued on the 7th day of 
,Tune, 1943, and overruled, to which action of the court, ·coun-
sel for the defendant then and there duly excepted. 
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In the Circuit Court of Princess Anne County. 
Edna ·Moehlman, 
v. 
Miss A. Hopson Kirby and Mrs. N. C. Radcliffe. 
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NOTICE OF APPEAL. 
To Messrs. Wm. G. Maupin and F. E. Kellam, Attorneys for 
the plaintiff: 
Please take notice that on the 7th day of lune, 1943, at 
10 :00 o'clock .A.. M., or as soon thereafter as I may be beard 
at Princess .Anne Courthouse, Virginia, the undersig·ned will 
present to the Hon. B. D. vVhite, Judge of the Circuit Court 
of Princess Anne County, Virginia, who presided over the 
trial of the above mentioned case in the Circuit Court of 
Princess Anne County, Virginia, on the 12th and 13th days 
of November., 1942, a stenographic report of the testimony 
and other incidents of the trial in the above case to he au-
thenticated and verified by him . 
... \.nd also that the undersigned will, at the same time and 
place, request the Clerk of the said court to make up and de-
liver to counsel a transcript of the record in the above en-
titled cause for the purpose of presenting the same with a 
petition to the Supreme Court of Appeals of Virginia for a 
writ of error and sitpersedeas therein. 
MISS A. HOPSON KIRBY, 
By vV. R. ASHBURN, 
Counsel. 
8ervice Accepted this 5 day of June, 1943. 
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F. E. KELL.AM:, 
'WM. G. MAUPIN, 
Attorneys for the plaintiffs. 
.JUDGE'S CEH,TIFICATE. 
I, B. D. ·white, Judge of the Circuit Court of Princess Anne 
County, Virgfoia, who presided over the foreg;oing trial of 
the case of Mrs. Edna :Moehlman, plaintiff, v. Miss A. Hop-
Ron Kirby and Mrs. N. C. Radcliffe, defendants, tried in said 
court on November 12th and 13th., 1942, do certify that the 
foreg·oing· is a true and correct copy and report of all the evi-
dence, together with all the motions, objections, and excep-
tions on the part of the respective parties, the action of the 
eourt in respect thereto, all the instructions offered, amended, 
granted, and refused by the court, and the objections and ex-
ceptions thereto; and all other incidents of the said trial of 
the said cause with the motions, objections, and exceptions 
of the respective parties as therein set forth. 
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.As to the original exhibits introduced in evidence as shown 
by the foregoing report; to-wit, Plaintiff's Exhibits 1-2-3 
and 4, and Defendants' Exhibit 4, which have been initialed 
by me for the purpose of identification~ it is agreed by the 
plaintiff and the defendant that they shall he transmitted 
to the Supreme Court of Appeals as a part of the reeqrcl in 
this case in lieu of certifying to the court a copy of said ex-
hibits. 
I do further certify that the attorneys for tlie plaintiff hacl 
reasonable notice, in writing, given by counsel 
page 247 ~ for the defendant of t11e time and place when the 
foregoing report of the testimony, instructions, 
exceptions, and other incidents of the trial would be tendered 
anrl presented to the undersigned for signature and autl1e11ti-
cation, and that the said report was pres~nted to me on the 
7th day of June, 1943, within less than sixty days after the 
entry of final judgment in said cause. 
Given under my hand this 7th day of ~June, 1943. 
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B. D. "T}IITE, 
,Judge of the Circuit Court of Princc8s 
Anne County, -Virginia. 
CLERK'S CERTIFIC.A.TE. 
. I, William F. Hudgins, Clerk of the Circuit Court of Prin-
cess Anne County, Virginia, do hereby certify that the fore-
g·oing is a true copy and report of the testimony, instruc-
tions, exceptions, and other incidents at the trial in the case 
of Mrs. Edna Moehlman, plaintiff, 1,. !fiss A. Hopson Kirby· 
and Mrs. N. C. Radcliff~, defendants, and that the original 
thereof and said copy duly authenticated by the .Judp;e of 
said court, were lodged and filed with me as Clerk of the 
said court on the 7th day of June, 19'43. 
~LLIAlH F. HFDGINS, 
Clerk of the Circuit Court of Princess 
A11ne County, Virginia. 
By··············.············ 
Deputy. 
I, William F. Hudgins, Clerk of the Circuit Court of Prin-
cess Anne County,, Virginia, do certify that the foregoing is 
a true transcript of the record in the case of Mrs. Eclua 
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Moehlman, plaintiff, v. Miss A. Hopson Kirby and Mrs. C. 
Radcliffe, defendants, lately pending in said court. 
l further certify that the same was not made 
page 249 } up and completed and delivered until the attor-
neys for the plaintiff received due notice thereof, 
and of the intention of the defendants to apply to the Su-
preme Court of Appeals of Virginia for a writ of error and 
su pernedeaB to the judgment therein. 
Virginia: 
WILLIAM F. HUDGINS, 
Clerk of the Circuit Court of Princess 
Anne County, Virginia. 
Tn the Clerk's Office of the Circuit Court of Princess Anne 
Oonnty on the 1st day of September, 1943. 
I, "\Villiam F. Hudgins, Clerk of the Court aforesaid, do 
certify that on the 12th day of June, 1943, in the case of 
Edna l\foehlman; plaintiff, against Mrs. A. Hopson Kirby 
an<l :\Irs. N. C. Radcliffe, defendants., the defendant Mrs . .A. 
Hopson Kirbv executed a bond in lieu of the suspending bond 
containing all the. conditions prescribed in Section 6351 of 
the Code ·of Virginia. as provided for in Section 6338 of said 
code, in the penalty of Seventy-Five Hundred Dollars 
($7,500.00), with tbe London & Lancashire Indemnity Co. of 
America, as surety on said bond. 
Given under my hand this 1st day of September, 1943, and 
in the 168th year of the Commonwealth. 
"\VILLIAM F'. HUDGINS, Clerk. 
A Copy-Teste: 
M. B. vV ATTS, C. C. 
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